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THE UNITED STATES AND INTERNATIONAL AGREEMENTS 


By Quincy WRIGHT 
Of the Board of Editors 


There is no doubt but that the President can, with the consent of two- 
thirds of the Senate, make treaties binding the United States and compelling 
the House of Representatives, under penalty of sacrificing the good faith of 
the United States, to make such appropriations or to pass or to refrain from 
passing such laws as may be necessary to carry them out. The House 
has objected to being thus coerced on several occasions, but constitutional 
lawyers have not questioned the power of the President and Senate to act.! 

The question on which there is doubt is whether this mode of making in- 
ternational agreements is exclusive. The position has recently been taken 
by Congressman Fulbright,? as it was taken by Jefferson * and by Madison 4 
at an earlier period, that the treaty-making power of the President and Sen- 
ate was never intended to deprive Congress of the concurrent power to give 
effect to international agreements or to authorize international agreements 
on subjects within its delegated powers.*! 


1Q. Wright, Control of American Foreign Relations, pp. 6, 226, 353-356; W. W. Wil- 
loughby, Constitutional Law, p. 483; 8. B. Crandall, Treaties, their Making and Enforce- 
ment, p. 177; Alexander Hamilton, Works (Hamilton Ed.), Vol. 7, p. 566, and note 38, below. 

2 “Tt seems to me that an executive agreement ratified by joint resolution differs from a 
treaty largely in name only.’’ New York Herald Tribune, Oct. 27, 1943. 

§“The Constitution must have meant . . . to except (from the treaty-making process) 
those subjects of legislation in which it gave a participation to the House of Representatives. 
This last exception is denied by some on the ground that it would leave very little matter 
for the treaty power to work on. The less the better say others.’”’ (Thomas Jefferson, 
Manual of Parliamentary Practice, Sec. 52.) In excluding the field of delegated powers 
from “treaty-making”’ Jefferson has not been supported by practice, but his implication 
that the treaty-making power could not prevent Congressional authorization of agreements 
in this field has been supported. (Q. Wright, work cited, p. 123.) In pursuance of this 
implication, in view of the delegation of power to Congress to admit states to the Union and 
to regulate territory, Jefferson at first proposed to submit the Louisiana Purchase Agreement 
to Congress but was dissuaded by political considerations of the moment. (J. R. Hayden, 
The Senate and Treaties, 1789-1817, p. 1389; Wallace McClure, International Executive 
Agreements, p. 47.) 

‘“Tn this particular case (the treaty-making power) a concurrence of two-thirds at least 
is made necessary, as a substitute or compensation for the other branch of the legislature, 
which on certain occasions could not be conveniently a party to the transaction.”’ James 
Madison, “‘ Helvidius’’ letter No. 1, Writings (Hunt Ed.), Vol. 6, p. 140; E. S. Corwin, The 
President’s Control of Foreign Relations, p. 18; Sen. Merrick of Maryland, in Congressional 
Globe, Vol. 14 (1845), p. 322. 

‘1 The Jeffersonians in the House of Representatives suggested this position when they con- 
tended in the debate on the Jay Treaty, with the support of a majority of the House, that the 
discretion of the House in the exercise of its powers could not be impaired by the treaty- 
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This opinion contends that while the requirements of secrecy, speed, and 
sectional policy made it ‘‘convenient”’ to give the President and Senate 
the power to make treaties, the Senate at that time being a small body evenly 
balancing the sections, it was expected that this power would only be em- 
ployed when circumstances required, and would not affect the capacity of 
‘“‘the whole Congress”’ to use its constitutional powers, in order to justify 
the President in using his constitutional power to negotiate with foreign 
Governments.*? The text of the Constitution does not say that the “ treaty- 
making”’ process is the exclusive method of making international agree- 
ments,* and in practice it has not been so. 


making power (Annals of Congress, 4th Congress, Ist Sess., 1795-96, especially remarks by 
Livingston, p. 427; Gallatin, p. 465; and Madison, p. 488). In answer to Washington’s 
message of March 30, 1796, refusing the request of the House for papers on the negotiation 
of this treaty and stating the Federalist position that “‘the power of making treaties is exclu- 
sively vested” in the President and Senate, and that treaties so made must be carried out by 
Congress (p. 767), Madison thought ‘‘nothing more was necessary on this point than to ob- 
serve that the Constitution had as expressly and exclusively vested in Congress the power of 
making laws, as it had vested in the President and Senate the power of making treaties”’ (p. 
774). During the debate Congressman Holland said that the North Carolina Ratifying 
Convention in which he had participated adopted the Constitution only on the explicit un- 
derstanding that the power of the President and Senate to make commercial treaties was 
qualified by the fact that “commercial regulations had been previously and expressly given 
to Congress and to them secured” (p. 546) (see also remarks by Brent, p. 580; Tracy, p. 625; 
and Madison, p. 778). 

Fifty years later a majority of both Houses supported President Tyler’s assurance that 
Congress had power to annex Texas after a treaty for this purpose had failed to gain the con- 
sent of the Senate (Message to House of Representatives, June 10, 1944). Spokesmen of the 
majority relied upon the power of Congress to admit new states to the union, to declare war, 
and to consent to compacts and agreements. On the latter point Congressman Bayly of 
Virginia pointed out that the Constitution referred to five distinct modes of making agree- 
ments with foreign nations—by treaty, by alliance, by confederation, by agreement, and by 
compact. Only the first mode was given to the President and Senate. The last two could 
be accomplished by the States with consent of Congress or, in his opinion, by Congress alone, 
and the other two, forbidden to the States, could be accomplished, he thought, by Congress. 
(Congressional Globe, Vol. 14 (1845), Appendix, p. 124. See also remarks in House of 
Representatives by Bowlin [Congressional Globe, Vol. 14, p. 140], in the Senate by Wood- 
bury [p. 298], Merrick [p. 322], and McDuffie [p. 335], and below, note 11). 

4.2 Strictly speaking Congress can not delegate power to the President to make international 
agreements because it has no power to negotiate such agreements itself, but it can authorize 
the President to make an agreement by providing for execution of the agreement when made 
or by giving assurance that it will do so. (Q. Wright, work cited, p. 375.) 

‘It has been argued that it is explicitly not exclusive because the phrase ‘‘he shall have 
power” used in connection with treaty-making and recess appointments differs from the 
phrase “‘he shall,’ used in connection with nominations and appointments: see H. M. 
Catudal, ‘‘Executive Agreements, A Supplement to the Treaty Making Procedure,” The 
George Washington Law Review, Vol. 10 (1942), p. 653. It seems, however, from an in- 
spection of the whole of Art. I], Sections 2, 3 that this difference was not intended to dis- 
tinguish between concurrent and exclusive powers but between discretionary and mandatory 
powers. The President “shall have power” to grant reprieves and pardons, but he “shall,” 
be Commander-in-Chief, give Congress information on the state of the Union, receive am- 
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Most Americans have heard that the President can make treaties with the 
advice and consent of two-thirds of the Senate, and many have assumed that 
this is the only way he can make international agreements. Such people 
would be surprised to learn that less than two-fifths of some two thousand 
international agreements by which the United States has committed itself 
have been made by this ‘‘ treaty-making process.”” Even those aware of this 
fact may say that agreements of importance, requiring the dignity of a full- 
fledged treaty, have been made by the treaty-making process. ‘‘Impor- 
tance’”’ and ‘‘dignity”’ are hard words to define, but the United States an- 
nexed Texas and Hawaii, ended the first world war, joined the International 
Labor Organization, the Universal Postal Union and the Pan American 
Union, settled over ten billion dollars worth of post-World-War I debts, ac- 
quired Atlantic naval bases in British territory during World War II, acquired 
all financial claims of the Soviet Union in the United States, joined the 
United Nations pledging itself not to make separate peace in world war II 
and to accept the Atlantic Charter, submitted over a score of cases to inter- 
national arbitration, and modified the tariff in numerous reciprocal trade 
agreements, by means other than the treaty-making process.® 

Attention has recently been directed to these alternative procedures in 
connection with Senate debates on a joint resolution implementing an ex- 
ecutive agreement transferring title to certain lands in Panama to the Pan- 
amanian Republic,’ on the agreement for a United Nations Relief and Re- 
habilitation Administration,® and on various proposals for amending the 
treaty-making provisions of the Constitution. Congressional Committee 
discussions on the Master Lend Lease Agreements and the Declaration of 
the United Nations? have also dealt with the subject. Senators, while 
acknowledging a limited scope for executive agreements made by the Presi- 
dent alone or with support of congressional resolutions, have for the most 
part insisted that ‘‘important”’ international agreements should be consid- 
ered ‘‘treaties’’ and submitted for a two-thirds vote by the Senate. 


bassadors, take care that the laws be faithfully executed, and commission all officers. It is to 
be noted, however, that in cases where a discretionary power is clearly intended the phrase 


“he may’? is used, as in connection with the requiring of the opinions of principal executive 
officers and convening and adjourning Congress in emergencies. 

§ McClure, work cited. 

7 Congressional Record, Vol. 89, pp. 9586-9608, 9641-50 (Dec. 3-4, 1942). 

* Congressional Record, Vol. 89, pp. 7511-14 (July 8, 1943), Vol. 90, pp. 1737, 1746, 1826, 
1840 (Feb. 16-17, 1944). See also Senator Joseph C. O’Mahoney, America is Being Made 
Over, Reader’s Digest, Aug., 1943, and Kenneth Colegrove, The American Senate and 
World Peace, pp. 28 ff. 93 ff. 

* See discussion by Senator Gillette of Iowa and Senator Pepper of Florida, Cong. Rec., 
Vol. 89, pp. 10708-10714 (Dec. 13, 1943). See also Colegrove, work cited, p. 170 ff.; Sol 
Bloom (Chairman of House Foreign Affairs Committee), The Treaty-Making Power, Wash- 
ington, 1944, pp. 13-19; A. Barr Comstock, New York Times, May 7, 1944, p. 8 E. 

° House of Representatives Committee on Foreign Affairs, Extension of Lend-Lease, 
Jan, 29-Feb. 23, 1943, pp. 106-115. 
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What is the constitutional law governing the making of international 
agreements! Four different opinions may be distinguished: 

1. It has been contended on the basis of the provision of Article II of the 
Constitution that exclusive power to make international commitments is 
vested in the President acting with advice and consent of two-thirds of the 
Senate. This position, however, is hardly tenable, because the grant in this 
article is not explicitly exclusive, because the Constitution clearly recognizes a 
distinction between “‘treaties, alliances and confederations’’ which the States 
cannot make at all, and ‘“‘compacts and agreements”’ which the States can 
make with the consent of Congress; ' because the Supreme Court has un- 
equivocally sustained the validity of international agreements made by the 
President with support of Congress * and by the President alone, even to the 
extent of declaring that they are of equal “dignity’’ with treaties and super- 
sede State laws; and because the practice of making executive agreements, 
initiated in the earliest days, has become firmly established. From 1789 to 
1939 the United States entered into nearly two thousand international in- 
struments of which only some eight hundred were made by the treaty process. 
The relative use of executive agreements has increased as indicated in the 
foliowing table: “ 


1 Constitution, Art. 1, Sec. 10, Cl. 1-3; Holmes vs. Jennison, 14 Pet. 540; U.S. vs. Rauscher, 
119 U.S. 407; Green vs. Biddle, 8 Went. 1; Virginia vs. Tennessee, 148 U.S. 503; Q. Wright, 
work cited, p. 230; David M. Levitan (“Executive Agreements,” in Illinois Law Review, 
Vol. 35 (1940), p. 369) and Weinfeld ‘‘What Did the Framers of the Federal Constitution 
Mean by Agreements or Compacts?”’, in University of Chicago Law Review, Vol. 3 (1936), 
p. 435 suggest that probably this distinction came from Vattel’s Law of Nations (Sections 
152, 153, 192) defining ‘‘compacts” as agreements to be executed by a single act. Practice, 
however, has given a more extensive meaning to compacts and agreements. (See Frank- 
furter and Landis, ‘‘The Compact Clause of the Constitution,” in Yale Law Journal, Vol. 34 
(1925), p. 695). See remarks by Senator Austin, Cong. Rec. Vol. 90, p. 1829 (Feb. 17, 1944), 
and above, note 4.1. 

12 Field vs. Clark, 143 U. S. 649, 1892; Hampton v. U. S., 1928, 276 U. S. 394; U.S. ». 
Curtiss-Wright Export Corporation, 1936, 299 U. 8. 304. See also Memorandum by At- 
torney General Robert H. Jackson on Constitutionality of the Trade Agreement Act, Febru- 
ary 29, 1940, Senate Committee on Finance, Hearings on Extension of Reciprocal Trade 
Agreement Act, 76th Congress, 3rd Sess., March 6, 1940, pp. 729-43: statement by Green H. 
Hackworth, legal advisor of Department of State, House Committee on Ways and Means, 
Hearings on Extension of Reciprocal Trade Agreement Act, 76th Congress, 3rd Sess., Febru- 
ary 1, 1940, Vol. 3, pp. 2480-93; Report of Senate Committee on Finance, 76th Congress, 3rd 
Sess., March 8, 1940 (No. 1297) pp. 5-6; Report of House Committee on Ways and Means, 
76th Congress, 3rd Sess., February 14, 1940 (No. 1594), pp. 34-36; 78th Congress, 1st Sess., 
May 5, 1943 (No. 409), pp. 47-48. 

18 U.S. vs. Belmont, 301 U.S. 324, 331, 1937; U.S. vs. Pink, 315 U. S. 203, 220, 1942. See 
also Watt vs. U. S. 1 Wash. Terr. 288, 294, 1870; Altman vs. U. S., 224 U. S. 583, 1912; 
McCall’s Estate, 28 Pa. Dist. Ct. 433, 448, 1919, which suggest a more modest réle for ex- 
ecutive agreements; Q. Wright, work cited, p. 239; Catudal, work cited, p. 665 ff. An ex- 
ecutive agreement, unless supported by Congressional action, cannot supersede earlier acts 
of Congress as can a “‘treaty.”’ (See Senator Gillette, Cong. Rec., Vol. 89, p. 10711 (Dec. 
13, 1943) ; Senator Taft, the same, Vol. 90, p. 1828 (Feb. 17, 1944) ;and Q. Wright, work cited, 
pp. 340, 375. 14 McClure, work cited, p. 4. 
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Treaties Agreemenis 
1839-1889 215 238 
1889-1939 917 


1,182 


2. It has been contended that the constitutional authority to make in- 
ternational agreements depends on the subject matter of the agreement. 
Within a certain field, it is said, the President can make treaties alone, on 
other matters he can make them with consent of Congress, and on still other 
matters he can make them only with the consent of two-thirds of the Senate. 

It has been suggested that the President alone can make agreements within 
the scope of his administrative powers derived directly from the Constitution 
or from Congressional authority, within the scope of his military powers 
derived from his position as Commander-in-Chief, and within the scope of his 
diplomatic powers derived from his powers of receiving and sending diplo- 
matic officers and of instructing negotiations. Congress, it is suggested, 
can authorize agreements within the scope of its legislative powers,!® and 
the President and Senate can make international agreements on ‘‘any matter 
which is properly the subject of negotiation with a foreign country.”’ 37 

This theory cannot be called erroneous; it accords with the usual method 
of constitutional construction which insists that constitutional authority 
be found to justify action by any agency of the Government. It does not, 
however, clearly define spheres for the operation of these different methods 
because the powers of the President, the Congress, and the treaty-making 
authority overlap to a great extent. Matters within the administrative, 
military, and diplomatic powers of the President overlap with many of the 
powers of Congress, and the two together would appear to cover everything 
which “‘is properly the subject of negotiation with a foreign country,” 
except possibly certain matters within the reserved powers of the States.'® 

The suggestion made from time to time that executive agreements are 

© Q. Wright, work cited, pp. 235-46, 375. 16 The same, 235-6. 

" Geofroy vs. Riggs, 133 U. S. 258, 1890; Q. Wright, work cited, pp. 246-8. 

Ss Levitan, work cited, p. 395; Q. Wright, work cited, p. 340 ff. This overlapping nec- 
essarily leaves the President discretion to decide which method shall be used and makes it 
impossible to define “‘treaties’’ and “executive agreements’”’ except by the statement that 
“treaties” are international agreements submitted to the Senate for its advice and consent 
and “executive agreements”’ are all other international agreements made by the United 
States. See Senator Gillette, work cited, p. 10711, citing William B. Whittington of the 
Treaty Division, Dept. of State: Conference of Teachers of Int. Law, 1938, p. 5. Senator 
Taft of Ohio, during the Senate debate on the United Nations Relief and Rehabilitation 
Administration agreement tried to draw the line between treaties and executive agree- 
ments by distinguishing (1) minor international matters, such as postal arrangements, 
which could be dealt with by executive agreements, (2) important international mat- 
ters which could only be dealt with by treaty, (3) domestic matters on which, if with- 
in its delegated powers, Congress could authorize the President to make executive 


1 
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obligations of lesser validity, binding only the President but not Congress, 
has not been accepted by other States. In international law the State is the 
unit and is bound asa .unit.'® In practice, treaties and executive agreements 
have been treated as having the same force in both international law and 
domestic law; both have been held to supersede State laws,?° and both can 
be terminated as far as domestic law is concerned by act of Congress.*! 

3. It has been contended that Congress is the sovereign authority in the 
central government, and that consequently it has authority to determine how 
international agreements shall be made apart from explicit constitutional 
grants to other bodies. This position was supported by statements in the 
early days by Jefferson, Madison, and others, suggesting that the procedure 
which involved the two-thirds vote in the Senate was merely an alternative 
which the President could “‘utilize on certain occasions’? when the House 


of Representatives could not be ‘‘conveniently a party to the transaction” 
because of the need for secrecy or dispatch.” This theory is also supported 
by the explicit grant of powers to Congress respecting most matters within 
the scope of treaty making. From this Jefferson inferred that the treaty- 
making procedure involving action by the President and Senate could not 
extend to ‘‘those subjects of legislation in which it gave a participation tothe 
House of Representatives.’”’ Headds, ‘‘ This last exception is denied by some 


agreements, and (4) executive and military matters upon which the President could make 
executive agreements which, however, could only control his own policy, not that of Con- 
gress or of future Presidents (see below, notes 19-21). The difficulty of applying these dis- 
tinctions in practice was illustrated in the Senator’s speech. He said he considered the 
recent executive agreements on Panamanian land titles and reciprocal tariff reduction so 
important that they should have been made by treaty but he acknowledged that the majority 
of his colleagues had thought differently and had supported legislation to implement them. 
He also considered that the reciprocal trade agreements were outside of the ‘‘domestic”’ legis- 
lative powers of Congress because they purported to bind the United States for three years 
while Congress could not bind its own future action, but here again the general opinion of the 
Senate had been against him. He considered the UNRRA agreement to be a “part of the 
war effort”’ within the President’s military powers but others thought that, since it involved 
mainly appropriations, it was within the ‘‘domestic”’ powers of Congress (Cong. Rec. Vol. 90, 
pp. 1827-9 (Feb. 17, 1944). Opinions are likely to differ on what is “‘important’”’ and what 
‘minor.’ ‘‘Domestic’’ legislation as used in United States practice has both authorized 
and abrogated international agreements and has precipitated claims by foreign governments 
on the ground that it has violated internationallaw. (See Q. Wright, work cited, p. 263 ff.) 
But as used in international law and the League of Nations Covenant (Art. 15, par. 8) 
‘domestic jurisdiction” refers to matters which do not affect the state’s obligations under 
international law or treaties. (Per. Ct. Int. Jus., Tunis Nationality Decrees case.) 

19 Q. Wright, work cited, pp. $, 66, 235, 358; Levitan, p. 394. 

20 Above, note 13. 

2t Chinese Exclusion Cases, 1889, 130 U. S. 581; Pigeon River Co. v. Cox, 1933, 291 U.S. 
138; Q. Wright, work cited, pp. 17, 162. 

22 Madison, work cited, pp. 147-150; Corwin, work cited, p. 19; Q. Wright, work cited, 
p. 138; David J. Lewis, Hearings, the World Court, House of Representatives Committee on 
Foreign Affairs, May 20, 1932; also note 4, above. 
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on the ground that it would leave very little matter for the treaty power to 
work on. ‘The less the better, say others.’ This passage from Jefferson’s 
Manual still appears in both the Senate Manual and the Rules of the House 
of Representatives, and has been applied by the Senate on at least one oc- 
casion to defeat a treaty whose subject matter was within Congressional 
competence.” 

This theory is also supported by the action of Congress in professing to 
forbid the President and Senate to make certain types of treaties,* to ter- 
minate treaties by joint resolution,”® to make particular agreements on such 
topics as the annexation of Texas and Hawaii and the termination of World 
War I, when the treaty-making process had failed or there were grounds for 
thinking it would; ?? and to authorize or approve executive agreements on 
many topics such as tariffs, postal correspondence, participation in interna- 
tional organizations, conclusion of international financial settlements, and 
acquisitions of territory and naval bases.*® 

This theory of Congressional predominance would hardly sustain con- 
gressional power to authorize treaties on subjects outside the delegated 
powers of Congress, a field into which the treaty-making power has entered 
with approval of the Supreme Court.?® President Washington’s message 
refusing to submit papers on the Jay Treaty on request of the House of 
Representatives may also be cited in opposition to this theory. On this 
occasion Washington stated that it was clear from a vote in the Constitu- 
tional Convention that the House of Representatives did not share in the 
treaty-making power. ‘The vote to which he referred excluded the House of 
Representatives from the treaty-making process as described in Article II, 
but it would hardly prove that the Congress as a whole would not have a 
general power to authorize international agreements on subjects within its 
delegated powers. The real issue involved in the Jay Treaty controversy 
concerned not the power to make treaties but the duty of the House to assist 
in carrying out a treaty already made by the President and Senate. Wash- 
ington felt that when the Treaty had been made by the ‘‘treaty-making 


*3 Above, note 3. 

* Crandall, work cited, 189-90; Q. Wright, work cited, pp. 102, 344. See note on partici- 
pation of House of Representatives in the making, execution and termination of treaties: 
Rules of the House of Repzvesentatives, Washington, 1943, pp. 269-270. 

* By an act of 1871 Congress forbade the making of further treaties with the Indian 
tribes, J. B. Moore, Digest of International Law, Vol. 5, p. 220. Q. Wright, work cited, p. 
234, 

**Q. Wright, work cited, p. 258. 

77 McClure, work cited, pp. 11, 62-70; Q. Wright, work cited, pp. 291-3; Hunter Miller, 
Treaties and other International Acts of the United States, Vol. 4, p. 702 ff. 

*® McClure, work cited, pp. 35-189; Q. Wright, work cited, p. 236. 

** Ware vs. Hylton, 3 Dall, 199, 1796. In Missouri vs. Holland, 252 U.S. 416, 1920, the 
Court recognized the power of Congress to pass laws necessary and proper to carry out a 
treaty even though, in the absence of the treaty, it would lack power to deal with the subject. 
See also Neeley vs. Henkel, 180 U. S. 102, 121, 1900. 
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process’? Congress had no concern with the papers which dealt with its 
making.*° 

It seems clear that Congress can suggest treaties but cannot compel the 
President to negotiate them.* It can terminate treaties so far as domestic 
execution is concerned,” or refuse to take the necessary measures to imple- 
ment them,** but such action would be at the expense of the obligations of the 
United States under international law.* Congress cannot itself make inter- 
national agreements since the negotiating power is vested exclusively in the 
President,®* but its coéperation is indispensable for carrying out many agree- 
ments, and there are very few agreements which the President cannot in 
fact make and carry out if he is supported by a majority of both Houses of 
Congress.* 

4. Finally, it has been contended, on the grounds that the making of 
international agreements is by nature an executive function, that the power 
rests inherently in the President, and that he can make international agree- 
ments on any subject whatever, limited only by the qualification that he 
ought not to engage the good faith of the United States to something which 
may not be carried out. This theory rests on a distinction between Con- 
stitutional powers to act effectively, derived explicitly or implicitly from the 
law of the Constitution, and the Constitutional duty not to act improperly, 
derived from Constitutional understandings and conventions or resulting 
from the relationship among these powers.*”7 Since many international en- 
gagements, as for instance those requiring appropriations or criminal 
prosecutions, cannot be carried out without Congressional action, the Presi- 
dent, it is said, ought not to make an agreement on such subjects unless he 
has reasonable assurance that Congress will take the necessary action to 
carry it out. Such assurance may be given by a prior joint resolution, or, 
less satisfactorily, by the conclusion of the agreement as a formal treaty 
with consent of two-thirds of the Senate. The latter procedure makes the 
agreement ‘‘supreme law of the land”’ under Article VI of the Constitution, 
but it does not give complete assurance that the House of Representatives 
will actually perform the required acts to carry it out. In fact the House 
has several times taken the position that on such matters as appropriations 
it can exercise discretion in considering measures to implement a treaty.” 

With respect to judicial action the courts have made little distinction 
between treaties and executive agreements. Either, when concluded under 
authority of the President, has been held to make Federal law superseding 

30Q. Wright, work cited, pp. 62, 246; above note 4.1. 

31 Same, pp. 248, 528, 279, 281. 2 Same, p. 260; above, note 21. 

33 Q. Wright, work cited, pp. 253-56. 34 Same, pp. 6, 356. 

35 Same, pp. 21-26, 28-37, 233. 

86 McClure, work cited, 362-3; Levitan, work cited, pp. 394-5. 

37Q. Wright, work cited, pp. 6-9; 341 ff. 

8 See House Resolutions concerning appropriations to carry out the Jay Treaty (1796) 
and the Alaska Purchase Treaty (1867); Q. Wright, work cited, pp. 6, 226. 
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State laws.*® It has been suggested that the word “‘treaty”’ in Article VI 
of the Constitution is not necessarily confined to instruments concluded by 
the treaty-making process in Article II, but may include any instrument to 
which the United States is bound under international law. The fact that 
Article VI makes ‘‘supreme law of the land,” ‘‘treaties made under the au- 
thority of the United States,” while acts of Congress have this character 
only if made ‘‘in pursuance of the Constitution,’’ adds weight to this con- 
tention,*® though the distinction was undoubtedly intended to assure the 
legal supremacy of the treaties already made ‘‘under the authority of the 
United States” before the Constitution went into effect. 

According to this theory judgment upon the Constitutional propriety 
of the President’s act in making any agreement depends upon the degree of 
risk that Congress or a subsequent President would reverse the policy of 
the agreement by positive action or by failure to pass the necessary legisla- 
tion. The term ‘Constitutional propriety”’ is used because, in view of the 
political character of the conduct of international relations the courts have 
refused to draw legal lines. The scope of the President’s power in this field 
is considered to be a political question upon the limits of which he himself is 
the judge at least in the first instance. It could never be said that the Pres- 
ident was definitely acting contrary to Constitutional law in making an ex- 
ecutive agreement unless it was absolutely certain that the agreement would 
not be carried out. On the other hand the President would be taking a 
serious step if he committed the United States internationally to something 
without reasonable assurance that it would be carried out. It is an ‘‘under- 
standing”’ of the Constitution that the President ought to be reasonably 
certain that he has, or will have, at the proper moment, the support of all 
agencies of the country whose codperation is necessary to implement it, 
before he makes an international commitment. If he fails to observe this 
understanding he is guilty of a Constitutional impropriety.“ 

This theory seems to be most in accord with the history, theory, and 
practice of the Constitution. Historical sources indicate that the Federal 
Convention of 1787 gave power to the President with two-thirds of the Sen- 
ate to make treaties with the object of facilitating speed and secrecy in treaty 
making at a time when it was thought the Senate would be a very small 


8 Above, note 13. 

0 See Altman vs. U. 8S. 224, U. S. 503, 1912; Mo. vs. Holland, 252 U. S. 416, 1920; D. J. 
Lewis, Congressional Record, Vol. 54 (1917), p. 3508, p. 4205; Q. Wright, work cited, p. 57. 

‘t This interpretation is supported by Art. III, sec. 2, of the Constitution which extends 
the judicial power to “all cases in law or equity arising under the Constitution, the laws 
of the United States, and treaties made or which shall be made, under their (the United 
States’) authority.” 

“ Martin vs. Mott, 12 Wheat 19; Jones vs. U. S., 187 U. S. 202, 212, 1890; Pearcy vs. 
Stranahan, 205 U. S. 257, 1907; U. S. vs. Curtiss-Wright, 299 U. S. 304, 1936; Q. Wright, 
work cited, p. 172, 215. 

*Q. Wright, work cited, p. 349. 
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body and would serve as an executive council.“ The two-thirds vote was 
in part a carry-over from the Articles of Confederation, but it also manifested 
a desire to make treaty making difficult and to prevent one section of the 
country from giving away by treaty a claim of great interest to another 
section.“ Specifically, the South wished to prevent the sacrifice of the al- 
leged right to navigate the Mississippi (still in Spanish hands), while New 
England wished to be in a position to prevent a sacrifice of the alleged 
fishery rights in the waters of Newfoundland and Labrador.“ 

It is also unquestioned that explicit proposals to attach the House of 
Representatives to the treaty power were voted down.‘”7 This historic fact, 
however, only proves that the Convention wished to make it possible for the 
President to make treaties without submission to the House. It does not 
prove that the Convention intended to prevent Congress from exercising its 
Constitutional powers to authorize or implement international agreements 
made by the President alone. 

Jefferson, in principle no friend of executive prerogatives, said: ‘‘the 
transaction of business in foreign nations is executive altogether.” 4® The 
President is clearly the representative organ who alone speaks authori- 
tatively for the United States in international affairs.4® It is also clear, 
however, that the President alone cannot carry out all international agree- 
ments. The result is that the President, while enjoying power to make 
agreements on any subject, is limited by the Constitutional understanding 
that he respect the good faith of the United States and the Constitutional 
discretion of other organs of the government. 

A review of Constitutional history indicates that no subject has been 
more controversial than that of treaty-making. President Washington 
found, on his first consultation with the Senate on a treaty, that it would 
not function as an executive council and consequently he adopted the prac- 
tice, generally followed by his successors, of negotiating treaties and sub- 
mitting them to the Senate when completed. The Senate began its practice 
of proposing amendments to treaties as early as the Jay Treaty of 1794, and 
in connection with the same treaty the House passed a resolution declaring 
its freedom to refuse appropriations called for by a treaty. The contest 
between the President, the Senate, and the House was thus inaugurated, 

4* Same, pp. 364-5. In the original Senate of 26 the difference between a majority (14) and 
two thirds (18), was only four Senators, a point commented on by Senator McDuffie of South 
Carolina during the Texas annexation debate (Congressional Globe, Vol. 14 (1845), p. 335). 

4 Q. Wright, work cited, p. 264; W. Stull Holt, Treaties Defeated by the Senate, p. 1 ff. 

“6 Charles Warren, the Mississippi River and the Treaty Clause of the Constitution, 
George Washington Law Review, Vol. 2 (1934), p. 271; Catudal, work cited, p. 653; R. E. 
McClendon, Origin of the Two-Thirds Rule in the Senate Action upon Treaties, American 
Historical Review, Vol. 36 (1931), p. 768; W. S. Holt, work cited, p. 8; C. C. Tansill, The 
Treaty Making Power of the Senate, this Journa, Vol. 18 (1924), p. 459; Bloom, work 
cited. 

«7 Livingston Farrand, Records of the Federal Convention, Vol. 2, p. 538; Q. Wright, work 
cited, p. 246; below, note 55. 48 Q. Wright, work cited, p. 137. 49 Same, pp. 21-27. 
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and this contest has, throughout American history, been involved in party 
manoeuvers.*°° In the 1790’s the Federalists controlled two-thirds of the 
Senate but not the House. Consequently, they attempted to insist that the 
making of international agreements belonged to the President and Senate 
alone. ‘The Jeffersonian Republicans, on the other hand, who were weak in 
the Senate, insisted that the powers of Congress as a whole could not be 
encroached upon by the treaty-making power and that Congress was compe- 
tent to approve action in the international field within the scope of these 
powers." 

While the Senate achieved a dominant position in the mid-nineteenth 
century and established a tradition that on important matters treaties could 
only be made with its consent and that the House was excluded, this position 
was from time to time successfully contested, as, for instance, in the Texan 
case. The advocates of annexation through joint resolution justified this 
procedure from the power of Congress to declare war and consent to com- 
pacts and agreements, as well as from its power to admit new states to the 
Union. According to Congressman Bayly of Virginia, ‘“‘It has always been 
admitted, in the administration of the government, that the power to declare 
war carries with it the power of doing whatever tends directly to prevent it. 
When the consent of Congress is required to authorize a State to enter into 
an agreement or compact with a foreign state, it presupposes the existence 
of a power in Congress to do it.” = Obviously these constructions would 
give Congress power to authorize a very wide range of international 
agreements. 

The character of this three-cornered controversy as it emerged, with at 
least a temporary victory for the Senate at the end of the nineteenth century, 
is indicated by the following note to the United States Minister in London, 
by Richard Olney, just after retiring as Secretary of State, in May 1897, dur- 
ing the struggle over the general arbitration treaty with Great Britain: 
“The Senate is now engaged in asserting itself as the power in the national 
government. It is steadily encroaching on the one hand on the executive 
branch of the government, and on the other on the House of Representatives. 
... This coércive attitude of the Senate toward other departments of the 
government is largely responsible for the treatment it has given the general 
arbitration treaty. . . . It must be either altogether defeated or so altered 
as to bear an unmistakable Senate stamp—and thus be the means both of 
humiliating the executive and of showing to the world the greatness of the 
Senate.® 


5° See Hayden, work cited; Corwin, work cited, p. 84 ff; Holt, work cited; Q. Wright, 
work cited, p. 360 ff.; Bloom, work cited. 

5| Holt, work cited, pp. 17-18; above, note 4.1. 

8 House of Representatives, Jan. 7, 1845, Congressional Globe, Vol. 14, Appendix, pp. 
122, 124; above, note 4.1. 

8 Henry James, Richard Olney, p. 150; G. H. Haynes, The Senate of the United States, 
Vol. 2, p. 657; Holt, work cited, p. 159. 
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As early as 1884 Woodrow Wilson had written prophetically: ‘‘ During the 
single Congressional session of 1868-69, for example, the treaty-making 
power of the Senate was exerted in a way that made the comparative weak- 
ness of the Executive very conspicuous and was ominous of very serious 
results.”’ Eight treaties including those for reciprocity with Hawaii, pur- 
chase of Virgin Islands, Alabama Claims and Fuca Strait Boundary were 
defeated in the session.* 

The controversy became particularly acrimonious during the twentieth 
century because the more important position of the United States in world 
affairs made treaties more necessary, and examination of the Senate’s record 
in treaty-making raised grave doubts as to the character of its influence.” 
It was pointed out that the two-thirds rule gave the minority party power to 
embarrass the administration by defeating a treaty wholly apart from its 
merits, and that this power of the minority party was frequently used. It 
also appeared that the desire of the Senate to maintain its prestige and to 
humiliate the Executive was frequently a factor influencing the votes of 
Senators apart from the considerations of the merits of the treaty. Par- 
ticular personal, state, or sectional interests often entered into Senate votes 
in a way to frustrate the general opinion of the country.* 


54 Woodrow Wilson, Congressional Government, p. 50; Holt, work cited, p. 107. 

55 In the early days the relatively isolated situation of the United States seldom required 
the making of treaties. The presumption was in favor of the status quo. In such a situa- 
tion, as Jefferson observed, a difficult procedure for treaty-making protects the general 
opinion against ill-considered measures. In the twentieth century, on the other hand, close 
international contacts and the need for continuous adaptation of treaty relations to rapidly 
changing conditions require frequent treaties. The presumption favors change. In a 
situation requiring positive action a requirement for extraordinary majorities means minor- 
ity rule. Even in the Federal Convention it was recognized by Madison and others that the 
termination of a war necessarily involved positive action and consequently they proposed 
that treaties of peace should only be made by majority vote of Congress. This proposal was 
not approved because of the reluctance of many to make participation of the House of Rep- 
resentatives necessary. Roger Sherman of Connecticut in the Convention particularly 
stressed the need for secrecy as did Hamilton and Jay in the Federalist. Sherman, however, 
saw that the two-thirds rule would be ‘‘embarrassing’”’ and proposed to substitute a simple 
majority of the entire Senate. This proposal lost by a vote of five to six. A shift of one 
vote would have prevented what John Hay called ‘the irreparable mistake of the Constitu- 
tion” (see Gillette, work cited, 10710; Max Farrand, The Records of the Federal Convention 
of 1787, New Haven, 1911, Vol. 2, pp. 538, 540, 549). 

66 The motives of the Senate in defeating treaties are examined in detail by Holt, work 
cited, who concludes: 

‘The fate of the Treaty of Versailles turned the attention of thoughtful people to the treaty- 
making power of the United States. They saw that the exercise of that power had produced 
such bitter conflicts between the President and the Senate and had so increased the oppor- 
tunities for political warfare unconnected with the merits of the question that many treaties 
had been lost. They knew that the ratification of nearly every important treaty had been 
endangered by a constitutional system which, instead of permitting a decision solely onthe 
merits of the question, produces impotence and friction. They realized that if no disaster 
had resulted it was due partly to good fortune and chiefly to the relative unimportance of 
foreign relations in the history of the United States so that few treaties had contained vital 
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As a result of these motives in the Senate, the treaty-making process had 
resulted in the outright defeat of some treaties which were generally de- 
sirable, in the amendment of others frequently causing considerable irrita- 
tion to the other country, and in occasional long delays. Statistical sum- 
maries of some one thousand formal treaties negotiated by the Executive to 
date indicate that about a quarter were never perfected and that of this 250 
unperfected treaties some 50 were withdrawn or not ratified by the President, 
some 75 were killed by Senate amendments unacceptable to the President or 
to the other power, and about 125 were killed by Senate rejection or inaction. 
While in less than a dozen of these cases can it be definitely stated that the 
two-thirds rule was responsible for the outright defeat of the treaty, it is 
clear that this rule was responsible in the case of a very large number of 
treaties which failed because of Senate amendment or Senate inaction. The 
latter category includes all treaties not returned by the Senate to the Presi- 
dent, and this often resulted from the fact that the treaty could not com- 
mand the two-thirds necessary for approval, while, on the other hand, the 
opposition could not command a majority to return it to the President.*’ 
The rule introduced in 1868 requiring only a majority vote on amendments 
and reservations increased the obstructive power of the Senate because a 
small minority might be able to join with reservationists to defeat the treaty 
indirectly by emasculation if they could not do so directly.*® 


issues. They also realized that, if the United States was to play the part in world affairs 
demanded by its interests andits strength, a deadlock between the President and the Senate 
over a treaty involving a really critical foreign problem may end in ruin.” 

Equally drastic criticism has come from the Senate itself. After referring to the possibil- 
ity that Senators representing one-twelfth of the population might defeat a treaty, Senator 
Gillette of Iowa said in the Senate, supporting an amendment providing for majority rule: 
“T have just directed attention to the obstructive force of a minority based on population. 
How much more dangerous and destructive would be a situation where all the efforts of our 
executive department and the will and wish of two-thirds of this body, less one, could be 
thwarted by a small group of Senators who were offensively partizan, or by a similar small 
group of arbitrary radicals, or a similar small group of hard-headed reactionaries, or by any 
other group small and compact, motivated by partizan antagonisms, political prejudices, or 
personal antagonism and ill will against an Executive, based on resentments which found 
their genesis in campaign contentions, patronage distribution, or equally unworthy situa- 
tions.” He added, “I don’t think so meanly of my colleagues in this body as to believe 
that they would be actuated by any such despicable motives, but I cannot close my eyes to 
the record of our national history.”’ Cong. Rec., Vol. 89, p. 10709 (Dec. 13, 1943). ‘‘The 
historical evidence,” he said later, ‘certainly should convince us that our Chief Execu- 
tives have been given much cause for being sceptical and reluctant in the matter of laying 
international pacts before the Senate for ratification as treaties” (Same, p. 10712). See 
also Colegrove, work cited, pp. 15-24, 55 ff.; Bloom, work cited, pp. 8, 18. 

7 See Department of State, List of Treaties Submitted to the Senate, 1789-1931, which 
have not gone into Force, Washington, 1932; Haynes, work cited, Vol. 2, p. 603; Royden 
Dangerfield, In Defense of the Senate, Norman, pp. 151, 252. 

** “The Senate can amend, change, emasculate, mutilate or completely destroy a treaty 
proposal by a majority vote, but cannot give it approval in any form except by a two-thirds 
vote of assent.’’ Senator Gillette, Cong. Rec., Vol. 89, p. 10711 (Dec. 13, 1943). 
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This statistical account does not however indicate the full effect of the 
two-thirds rule. The treaties defeated by the Senate have been more im- 
portant than the average. In the field of international organization, pacific 
settlement, and the prevention of war, the Senate veto has prevented im- 
portant action by the United States since defeat of the proposed arbitration 
treaty with Great Britain in 1897.5° Of great importance also has been the 
effect of discouraging the State Department from negotiating agreements on 
important projects even when supported by predominant public opinion in 
the nation, through fear of the one-third veto in the Senate.®° 

This criticism of the Senate, as well as a wide-spread feeling that a more 
democratic process of treaty making is desirable,® has resulted in numerous 
proposals for Constitutional amendment and also in an increase in the prac- 
tice of utilizing executive agreements and joint resolutions in making inter- 
national commitments. The Senate’s tradition and prestige, however, 
seem to have obscured from Constitutional jurists the opinion, earlier held, 
that the treaty process was intended only as an alternative, and that Con- 
gress is free to exercise its delegated powers in supporting or authorizing agree- 
ments made by the President.” 


59? See D. F. Fleming, ‘“‘The Réle of the Senate in Treaty Making; a Survey of Four 
Decades,” in American Political Science Review, Vol. 28 (1934), p. 583 ff. George Wicker- 
sham, former Attorney-General wrote (Foreign Affairs, Vol. 2 (1923), p. 187): “The conduct 
of foreign relations will be almost impossible of satisfactory direction if the Senate shall 
continue in future to interfere with and hamper the Executive as it has done the last four 
years. .. . The fact is the treaty-making machinery of the United States has become so 
complicated as to be almost unworkable.’’ Among the treaties killed by the Senate during 
this period have been the Hay Arbitration Treaties, the Knox-Taft Arbitration Treaties, 
and treaties providing for American participation in the League of Nations, the Permanent 
Court of International Justice, and the Geneva Arms Trade Convention. 

8° DeWitt Poole, ‘‘ Codperation Abroad Through Organization at Home,” in Annals of the 
American Academy of Political and Social Science, July, 1931; Proceedings of the American 
Philosophical Society, Vol. 72 (1943), pp. 77-86; Haynes, work cited, p. 660; D. F. Fleming 
The Treaty Veto of the American Senate, pp. 266-68. 

6 McClure, work cited; Colegrove, work cited, pp. 11 ff, 49 ff, 99 ff; Q. Wright, work cited, 
pp. 362, 368. 

62 The present writer in 1922 gave insufficient weight to the possibility of using “executive 
agreements’’ supported by Congress as practical alternatives to ‘‘treaties’’ in most cases. 
(See work cited, pp. 235, 368, note 26.) The development of Congressional and executive 
practice, and of judicial opinion, as well as historical research, has thrown new light on the 
question since that date. (See Levitan, work cited.) Professor Colegrove, while recogniz- 
ing the practicability of using the Executive-Congressional process for matters within the 
delegated powers of Congress, fears that instruments made in this way may lack the‘‘symbo!- 
ical significance’’ of treaties and may be regarded as “‘evasions of the fundamental law” 
(work cited, pp. 106, 110). These fears, which should be dispelled by a more complete 
examination of the law and history of the subject, were shared by Senator Vandenburg 
(Mich.) and Taft (Ohio) during the debate on the UNRRA agreement: Cong. Rec., Vol. 90, 
pp. 1749, 1826 (Feb. 16-17, 1944). Senator Taft regarded Senator Vandenburg’s suggestion 
that the UNRRA agreement was an ‘‘executive-congressional agreement”’ different from 
either an “executive agreement”’ or a “‘treaty,”’ as a novel suggestion which he could not 
accept. He considered it an “executive agreement,’’ a form of instrument which he re- 
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The conclusion may be drawn that in the making of international agree- 
ments, particularly those concerned with the conclusion of peace and estab- 
lishment of institutions for perpetuating it, the matter rests in a very real 
sense in the hands of the President and the people. The President has ample 
legal power to negotiate on these subjects, and ample political power if he 
can command a majority in both Houses of Congress. He can command that 
majority for a peace which the public clearly desires. The difficulties which 
have in the past been found in the two-thirds vote in the Senate appear to 
have risen from political timidity and Constitutional misapprehension. 
There has never been any Constitutional bar to concluding international 
agreements within the scope of Congressional power if desired by the Pres- 
ident and a majority in both Houses. Not only is it legally permissible to 
by-pass the two-thirds rule, but it is politically practicable. If the President 
can command a majority of both Houses the necessary appropriations and 
laws can be passed to implement any international agreement within the 
powers of Congress and a Senate minority is powerless to prevent it." 


luctantly acknowledged was fully supported by practice and judicial precedent if confined to 
its proper field. (See note 18 above.) In his opinion Congress was asked by the pending 
resolution to participate, not in making the agreement, but in executing it. (Same, pp. 
1746, 1827.) Onthis he was supported by Senator Connally (Tex.), Chairman of the Foreign 
Relations Committee, who had presented the resolution (p. 1756). Neither of them, how- 
ever, recognized the relationship between the propriety of Presidential conclusion of such 
agreements and the probability of Congressional support for their execution. 

% After citing the practice in regard to executive agreements and treaties and the judicial 
decisions on the subject Senator Gillette says: ‘‘It would be a logical conclusion that a deci- 
sion not to submit to the Senate an agreement with a foreign power, even one of as high im- 
port as a treaty of peace, could not properly be questioned in any judicial proceedings for 
mandatory action” (p. 10713). He felt that termination of a war by prolonged armistice 
without peace treaty would amount to a cowp d’état but he did not discuss the approximation 
to such a procedure involved in the fact that World War I really ended by the joint resolution 
of July 2, 1921. Senator Gillette’s comment that, if the above-stated opinion concerning 
executive agreements is true, reference in the Constitution to the treaty-making process is 
“irrelevant, superfluous, and mere verbiage” (p. 10713), overlooks the main intent of this 
process, namely, to make it possible for the President to by-pass the House of Representa- 
tives in the interest of secrecy and dispatch if that seems expedient. It was thought that the 
President would usually wish to do this because it was assumed that he would use the Senate 
as an executive council during the course of negotiations and so would be assured of its 
speedy consent: Bloom, work cited, pp. 10-12, 16. 
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THE OPTION CLAUSE IN THE REICH’S TREATIES 
ON THE TRANSFER OF POPULATION 


By B. ScHECHTMANN 
I 


September 28, 1939, marked the conclusion of the Soviet-German agree- 
ment on the delimitation, in line with ‘“‘mutual state interests,” of the 
conquered Polish territories. Eight days later, in the course of a lengthy 
speech to the Reichstag, Hitler stated: 


“The aims and tasks which emerge from the collapse of the Polish State 
are, in so far as the German sphere of interest is concerned, roughly as 
follows: 


1. Demarcation of the boundary of the Reich, which will do justice to 
historical, enthnographic, and economic facts. 

2. Pacification of the whole territory by restoring a tolerable measure of 
peace and order. 

3. Absolute guaranties of security not only as far as Reich territory is 
concerned but for the entire sphere of interest. 

4. Reéstablishment and reorganization of economic life and of trade and 
transport, involving development of culture and civilization. 

. As to the most important task, however, to establish a new order of 
ethnographical conditions, that is to say, resettlement of nationalities 
in such a manner that the process ultimately results in obtaining 
better dividing lines than is the case at present. In this sense, how- 
ever, it is not a case of the problem being restricted to this particular 
sphere, but of a task with far wider implications, for the East and 
South of Europe is to a large extent filled with splinters of the Ger- 
man nationality whose existence they cannot maintain. 

In their very existence lies a reason and cause for continual inter- 
national disturbances. In this age of the principle of nationalities 
and of racial ideals it is utopian to believe that members of a highly 
developed people can be assimilated without trouble. 

It is therefore essential for a far-sighted ordering of the life of 
Europe that a resettlement should be undertaken here so as to remove 
at least part of the material for European conflict. 

Germany and the Union of Soviet Republics have come to an 
agreement to support each other in this matter.”’ ! 


Hitler, having announced a “far-sighted ordering” of the ‘‘splinters of the 
German nationality”’ in Eastern and Southern Europe, wasted little time. 
On October 15, 1939, the Reich concluded an agreement with Estonia con- 
cerning the transfer of German minorities, and a series of treaties with other 
countries followed, as indicated in the table below: 


1 Hitler’s speech of Oct. 6, 1939, quoted from the authorized English translation pub- 
lished by Facts in Review, No. 10, Oct. 14, 1939, German Library of Information. 
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TREATIES ON THE EVACUATION OF GERMAN MINORITIES 
CONCLUDED BY THE REICH 


| Number of 
Persons 
Involved 


Treaty with the Concerning the German 
Government of Minority in 


Estonia October 15, 1939 Estonia | 12,900 (a) 
Latvia October 30, 1939 Latvia 48,600 (a) 
Italy October 21, 1939 Southern Tyrol 185,365 (b) 
Soviet Union November 3, 1939 Former Polish Eastern | 128,007 (a) 
areas: Volhynia, 
East Galicia, Narev area 
Soviet Union September 5, 1940 Bessarabia, North Bukovina | 135,959 (c) 
Roumania October 22, 1940 South Bukovina, North | 66,100 (d) 
Dobrudja | 
Soviet Union January 10, 1941 Lithuania and (additional) | 67,805 (d) 
Latvia and Estonia 

Italy Fall 1941 Former Yugoslav province 14,810 (e) 
of Ljubliana 
Croatia October 6, 1942 Former Yugoslav province | 

| of Bosnia | 


(a) Wirtschaft und Statistik, I. January-Heft, 1941. 

(b) Bulletin of International News, Royal Institute of International Affairs, April 6, 1940; 
185,365 persons of the total of 266,965 Southern Tyrolese Germans eligible for transfer 
voted, on December 31, 1939, for resettlement in the Reich. In fact not more than 
50,000 were resettled by September, 1940 (Deutsche Arbeit, September, 1940) and 
by the Spring of 1942 not more than 72,000 (Deutsche Post aus dem Osten, June, 
1942) had been transferred. It can scarcely be assumed that more than 85,000 
have been transferred to date, although the German-Italian Treaty of October 
21, 1939, stated that the Germans who had opted for transfer to the Reich were to leave 
the Tyrol by December 31, 1942. On August 21, 1942, the German and Italian Gov- 
ernments had agreed “for special reasons due to the war”’ to postpone the deadline date 
for resettlement until December 31, 1943 (Transocean, August 21, 1942). Nevertheless, 
all available data indicate that the resettlement was not terminated as of that date. 

(c) Wirtschaft und Statistik, No. 7, July, 1941. 

(d) Frankfurter Zeitung, April 3, 1942. 

(e) Relazioni Internazionale, October 31, 1942; Die Deutsche Volkswirtschaft, 1943, p. 344. 
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The Reich’s two treaties with Italy, as well as the agreements with Rou- 
mania and Croatia, will not be discussed in this study. The texts of these 
four treaties have never been made public by either of the contracting 
parties (this is also true of the treaties with the Soviet Union), nor is there 
any accurate comprehensive information as to their contents available. 
Only the general political development which led to the conclusion of these 
treaties, the date of their signature, and not always that, the number of 
potential optants (and not always even that), and the number of persons 
actually evacuated in accordance with these treaties, is known. 

The Reich’s five other transfer agreements, concluded in the period 
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between October, 1939 and January, 1941, despite their varied geographical 
as well as social-political backgrounds, were bound to each other by the 
common impulse from which they sprang. They can best be understood and 
explained in the light of the German-Soviet pacts of August 23 and Septem- 
ber 28, 1939, and the ensuing Soviet-German 22-months long experiment of 
coéperation. The most characteristic feature of these five transfer agree- 
ments was the peculiar option clause which they contained. 


II 


The Reich’s first transfer agreement, that of October 15, 1939, with 
Estonia was entitled: Protocol on the Resettlement of the German Folk-group 
in the German Reich.2 A fortnight later, on October 30, after three weeks of 
painful negotiations, a Treaty on the Resettlement of Latvian Citizens of Ger- 
man Nationality in the German Reich was signed in Riga.* Of all the 
German transfer agreements, these two treaties are the only ones to have been 
published in full, thus permitting a thorough study of their provisions. 

In so far as their form is concerned, the agreements with Estonia and 
Latvia are typical treaties of option for the benefit of the citizens of German 
ethnic nationality of these two Baltic states. Under the provisions of these 
treaties, the migration of the German folk-groups of Estonia and Latvia was 
—legally speaking—not compulsory for all members of these German 
minorities. Each Volksdeutscher in Latvia and Estonia was granted the 
right of option, and it was up to him, and him alone, whether he chose to 
remain where he was or to leave for the German fatherland. He had simply 
been informed that the Fuehrer of the German Reich had invited him to 
settle in the Reich and that the government of his country of residence was 
willing, on certain conditions, to permit his departure. Nor was the 
Volksdeutscher in any way obliged to exercise the right of option which had 
been granted him. He was not faced with the dilemma of opting for or 
against evacuation. He could simply refrain from voting, and his silence 
would be interpreted as a decision to abide by his present civil status. Were 
he, however, to exercise his right of option, there was but one choice open 
to him, that is to opt in favor of the Reich. 

Thus, in principle, the German-Estonian and Latvian-German agree- 
ments did not provide for an obligatory evacuation of the entire German 
minority in the Baltic States, but only for the departure of all those Germans 
who had of their own volition opted for transfer to the Reich. It is true 
that strong moral and psychological pressure was exercised on the German 
groups affected which as a matter of fact left the great majority of the 
optants with but a doubtful freedom of choice. Nevertheless, to speak of a 


? The full official text of the treaty, both in the Estonian and German languages, appears 
in the Estonian Official Gazette Riigi Teataja, 1939, Part II, pp. 341-346. 

* The full official text of the Treaty was published, in Lettish and German, in the Latvian 
Official Gazette Valdibas Vestnesis, Oct. 30, 1939, No. 247, pp. 4-7. 
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forced evacuation of the German Baltic minorities would be inaccurate and 
unjustified. Both from the legal point of view and in practice these minori- 
ties were given the right as well as the possibility to choose freely. The 
best proof of this lies in the fact that a large percentage of Baltic Germans did 
not respond to the call of the Fuehrer, preferring to remain in the Baltic 
countries, their homeland for generations. Of the 78,500 Germans in 
Estonia and Latvia, 16,244 (21 per cent) chose to remain behind. It was not 
until 1941, when the Soviet-German treaty of January 10 came into effect, 
that the latter agreed to be transferred.‘ 

The German-Estonian ‘Protocol’ clearly defined persons eligible for 
‘release’ from Estonian citizenship under the terms of the agreement with 
the Reich (Art. I, la-c). All persons listed in the national register (cadastre) 
of the cultural autonomy of the German minority were included in this 
category (Art. I, la).6 The cadastre was an absolute criterion, and no 
objections could be raised where it was concerned. Persons not on the 
German national cadastre could be recognized as Germans by the Estonian 
Ministry of Interior, which had been authorized to grant certificates of 
German ethnic nationality to those it deemed eligible (Art. I, 1b). No 
rules were set to guide the Ministry in issuing or refusing certificates of 
German nationality. The fact that such a subjective and individual matter 
as the nationality of potential optants was entrusted to the Estonian Minis- 
try of Interior rather than to one of the governing bodies of the German 
cultural autonomy, or to the Legation of the Reich in Estonia, is somewhat 
surprising. It is especially so because Article 20 of the Estonian Constitu- 
tion of 1920 states specifically that ‘‘every citizen is free to determine his 
own (ethnic) nationality.”” The group affected by this clause was by no 
means a small one. According to the 1934 census, there were 16,346 
Germans in Estonia. The German national cadastre in 1936 listed only 
13,343 members. The Estonian Ministry of Interior thus became the sole 
judge of the status of 3,001 persons, since the ‘‘ Protocol” had made no provi- 
sions for appeal. In the German-Latvian treaty, concluded a few weeks 
later, it was, as we shall see, the Legation of the Reich in Riga that was 
designated as the judge of the status of persons of Latvian citizenship 
claiming German nationality. The wives, children, and parents of the 
persons mentioned in Art. I, 1a and in Art. I, 1b, had zpso facto the right to 
opt and, eventually, to depart from the country of their residence. 

The German-Estonian “‘ Protocol,” far less detailed than the later treaty 
concluded between the Reich and Latvia, did not in so many words state, 


* Annual Report of the German Resettlement Society (Deutsche Umsiedlungs-Treuhand 
Gesellschaft (DUT) for 1941). Frankfurter Zeitung, April 3, 1942. 
® Die Nationalitaeten in den Staaten Europas. Herausgegeben im Auftrage des Europae- 
ischen Nationalitaeten-Kongresses, Wien, 1931, p. 8. 
. W., Bestandsaufnahme des Estlaendischen Deutschtums in Deutsche Arbeit, 1937, 
eft I, p. 17. 
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as did the German-Latvian treaty, that only those persons might be ‘‘re- 
leased”’ from Estonian citizenship who had freely expressed their decision 
to abandon forever their actual citizenship and to leave their present resi- 
dence. However, this condition was implicit in the German-Estonian treaty. 
Persons over 18 years of age were to submit their applications for ‘‘release’’ 
personally. Parents or tutors were to decide for those under 18 years of age. 
If but one of the parents had opted for departure, the children could ac- 
company him (or her) only in case the remaining parent was in agreement 
(Art. I, lc). Tutors or superintendents of institutions were to opt for the 
feeble-minded and the insane. Those in active military service were per- 
mitted to present their applications to the military authorities (Art. I, 4). 
Inmates of penitentiaries were to send their applications to the Ministry of 
the Interior (Art. I, 5). 

All these individual applications were incorporated in one single collective 
application (Art. I, 2). Immediately following the request to depart from 
Estonia, the applicant was deprived of his Estonian identity papers and of 
his passport for foreign travel. In place of these, he was given a special 
certificate bearing the seal of the Ministry of Interior and valid only for 
departure from Estonia on one of the German resettlement ships (Art. I, 
6). The Legation of the Reich in Estonia indicated on the collective ap- 
plication that persons included would be accepted as citizens of the Reich 
(Art. I, 7). Included were also those Germans who were being supported 
by the State, by municipalities, by private persons, as well as Germans in 
hospitals, or in prisons (Art. I, 8). Persons already in possession of depar- 
ture certificates could not change their minds (Art. I, 6). Although, unlike 
the German-Latvian treaty, the Protocol did not set the departure deadline, 
it was clear that immediate evacuation was expected. In exceptional cases 
a three-months delay was granted for the settlement of enterprises and busi- 
ness affairs (Art. I, 8). 

According to the German-Latvian treaty, only Latvian citizens of Ger- 
man nationality qualified for ‘‘release” from Latvian citizenship. The 
question of defining the German (ethnic) nationality was therefore of pri- 
mary importance. In Latvia, unlike the situation in Estonia, the institu- 
tion of national registers (cadastres), so useful for the Estonian Germans 
desiring to prove Volkszugehoerigkeit (ethnic nationality), did not exist. 
Thus in Latvia each individual German was himself responsible for the 
proof of his German nationality. An additional Protocol annexed to the 
treaty stipulated that Latvian government bodies would consider as suffi- 
cient proof of German ethnic nationality a ‘recognized certificate” (eine 
anerkannte Urkunde), or, in the absence of, or in case of the inadequacy of, 
the former document, ‘‘a permit for resettlement delivered by the Ger- 
man Legation” (Art. I, a, b). ‘The permit for resettlement delivered by 
the German Legation” was first mentioned in the treaty (Par. a) with 
the note (Par. b) that ‘another recognized certificate” could also be ad- 
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mitted as proof. Logically, it would seem that the absence of a permit for 
resettlement in the Reich obtained from the German Legation would pre- 
clude any possibility of opting for transfer. However, since the Protocol 
offered, as an alternative for the establishment of proof of German nation- 
ality, any document considered valid by the Latvian authorities it must be 
assumed that persons in possession of necessary documents were entitled to 
apply directly to Latvian authorities, without recourse to the German 
Legation. If the Latvian authorities recognized the documents as valid, 
the German Legation simply fell out of the picture. Only in cases where 
the Latvian authorities refused to recognize the validity of the documents 
produced by the applicant did the latter have to apply directly to the 
German Legation. 

As far as can be judged from the text of the Protocol, the permit of the 
German Legation was deemed an incontestable proof of German ethnic 
nationality. All other documents could be accepted or refused at the dis- 
cretion of the Latvian authorities. In exceptional cases, however, the 
Protocol (Art. IJ) provided that the Latvian authorities were ‘‘to prove and 
to establish”? (glaubhaft machen) the Lettish nationality of the applicant, 
should they reject his documents. As a rule, all controversial cases were to 
be decided by agreement between the Latvian Government and the German 
Legation. The second section of the same article states that the Latvian 
Government might not use the Lettish nationality of a husband or a wife as 
an excuse for refusing to release the family from Latvian citizenship, should 
one of the parents be of German nationality. 

It is noteworthy that according to Art. II of the Protocol, the Latvian 
authorities could refuse the recognition of their German ethnic nationality 
only to applicants of Lettish ethnic nationality, or those considered as such 
by the Latvian authorities. This meant that, if the Latvian authorities 
judged that an applicant was neither of German nor of Lettish ethnic na- 
tionality, they could not (even under the exception foreseen in Art. II) 
refuse to release him or her from Latvian citizenship. Such, for example, 
would have been the case of a person of Estonian or Russian ethnic national- 
ity pretending to be of German nationality and in possession of a resettle- 
ment permit from the German Legation. The two contracting parties 
believed, no doubt, that if the applicant were not of Lettish ethnic nation- 
ality, the Latvian authorities would not be interested in a careful investiga- 
tion as to his true ethnic origin. If a non-Lett claimed to be of German 
nationality, and the German Legation was prepared to recognize him as such 
and to admit him to the Reich as a resettler, the Latvian authorities would 
be glad to be rid of him. This attitude of the Latvian authorities explains 
why a considerable number of Russians, Estonians, Lithuanians, and 
“stateless” persons were able to leave Latvia together with the German 
evacuees on the basis of German Legation permits. 

Persons over 16 (in Estonia those over 18) had to apply for permits in 
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person. A husband and wife voted individually and the decision of one was 
not binding on the other. A legal representative (father, mother, guardian) 
could decide for children under 16 and for legally incapacitated persons. 
Parents and guardians could elect a citizenship different from their own for 
their children and pupils. Thus a legal representative could opt in favor of 
resettlement on behalf of the persons he represented and remain a Latvian 
citizen himself; this probably worked inversely as well, and the fact that a 
legal representative opted for evacuation did not affect the Latvian citi- 
zenship of his children or pupils. In contrast to the German-Estonian 
Protocol (Art. I, 3), the Latvian-German treaty did not contain the clause 
according to which children under 18 automatically lost the citizenship 
forfeited by their parents. Men in the armed forces, state and municipal 
employees, as well as clergy of German ethnic nationality, were on request 
liberated from their contractual obligations. Finally, all applications for 
release from Latvian citizenship were considered as final and irrevocable. 

The Latvian Government assumed the obligation to release from Latvian 
ctizenship all those persons whose German nationality had been established 
and who had applied for said release before December 15, 1939. This obli- 
gation had a sweeping character, and although this treaty had not provided 
for a collective application as had Art. I, 2, of the German-Estonian Proto- 
col, it deprived the Latvian Government of the right to refuse release from 
Latvian citizenship to all those who had satisfied the conditions laid down 
in Art. I. Onits part the Government of the Reich had assumed the obliga- 
tion to grant Reich citizenship to all those who, by virtue of the treaty, had 
lost their Latvian citizenship and had left Latviafor Germany. The Reich’s 
responsibility for an applicant began just as soon as his German nationality 
was established under the terms of Art. I of the additional Protocol and he 
had received the certificate of release (Entlassungsurkunde), which also served 
as a permit for departure. From that moment the applicant’s Latvian 
citizenship was considered extinct and the Reich was under obligation to 
accept him as its citizen. Under no circumstances could the Reich then 
refuse him its citizenship,’ even if his German ethnic nationality had been 
established by the Latvian authorities on grounds of documents other than 
a ‘permit’ of the German Legation. 

All persons who had been released from Latvian citizenship and had 
received German citizenship were required to leave Latvia before December 
15, 1939. In this connection, the obligations assumed by the two contract- 
ing parties, under the terms of the treaty, were entirely different. The 
Latvian Government merely undertook ‘‘not to hinder the resettlers”’ (an 

7Such was the legal aspect of the problem. In fact, however, after the evacuation, 
German repatriates were compelled, upon their arrival in the Reich, to go through a four- 
hour procedure before being accepted as citizens. According to the Berlin correspondent 
of the New York Times (Nov. 27, 1939), the evacuees were not infrequently refused Ger- 
man citizenship. ‘Those rejected must apply through normal channels,’’ the American 
correspondent reported. 
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obligation of a purely negative character) and ‘‘to help their departure”’ 
(a positive obligation of a very general and vague character). The obliga- 
tions of the Reich were, however, of a quite concrete and practical nature, 
as follows: 


a. To ensure the material possibility of departure; 


b. To be responsible for all expenses connected with the departure inso- 
far as they were not to be borne by the resettlers themselves (Art. IV). 


The only exception made under the additional Protocol (Art. IV) from the 
departure deadline of December 15 was made for persons whose presence was 
indispensable to the management of industrial or commercial enterprises, or 
for other similar reasons. Each individual deferment required the joint 
approval of the Latvian Government and the German Legation. 


Ill 


Treaties on the right of option have been known to international practice 
for the past three centuries. Any peculiarity in the agreements concluded 
by the Reich and the Baltic States lay not so much in the legal nature of these 
treaties as in the political situation which brought them about. 

Hitherto all recorded cases dealing with the granting of the right of option 
to members of an ethnic or religious group had been connected with territorial 
changes resulting from cession or the exchange of territories. When a terri- 
tory had been turned over by one State to another it had appeared natural 
that all those who could not, or would not, accept this change, be given the 
right to opt in favor of their home State, and to leave the territory of the 
State whose citizens they were not willing to become. This right was usually 
stipulated for them by the State to which they had owed allegiance prior to 
the cession of the territory in which they lived. The home State naturally 
regarded itself as the protector of its former citizens. 

The agreements concluded by the Reich with Estonia and Latvia in 
October, 1939 were, however, in no way connected with territorial changes. 
The Latvian and Estonian citizens of German ethnic nationality could hardly 
be called former citizens of the Reich. Indeed, by these treaties between 
Germany and the Baltic States the right of option in favor of the Reich was 
granted to Estonian and Latvian citizens of German ethnic nationality whose 
forefathers had lived in these Baltic States for over 700 years. At the time 
when they were granted the right of option, they had lived for over 20 years 
within the framework of Estonian and Latvian statehood. Thus no legal 
ground entitling the Reich to act in the so-called interests of the Baltic 
Germans existed. There had been no war between the three states, no 
treaty of peace had been concluded, and their territorial frontiers had re- 
mained the same. 

These agreements between the Reich and Estonia and Latvia are, therefore, 
in a category by themselves, differing not only from the treaties of option 
concluded prior to 1939 but also from all later transfer treaties signed by the 


364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Reich itself and involving the right of option. These treaties have invariably 
been connected with territorial changes. The three transfer treaties con- 
cluded with the Soviet Union (November 3, 1939, September 5, 1940, and 
January 10, 1941) were a sequel to the partition of Poland, the incorporation 
into the Soviet Union of former Roumanian Bessarabia and Northern 
Bukovina, and the incorporation of the Baltic States. The agreement 
between the Reich and Roumania, which dealt with the evacuation of Ger- 
mans from Southern Bukovina and Northern Dobrudja, was also connected 
with the territorial changes which these provinces had undergone: the 
Northern part of Bukovina was turned over to the Soviet Union, while the 
Southern part of Dobrudja was annexed by Bulgaria. The treaties with 
Italy and Croatia dealing with the transfer of Germans from the former 
Yugoslav provinces of Ljubliana and Bosnia had their origin in the dismem- 
berment of Yugoslavia. 

Of all the treaties only the one between the Reich and Italy concerning the 
Germans of the Southern Tyrol seems to constitute an exception. However, 
the fact must be taken into account that Italy and not the Reich had taken 
the initiative in demanding the evacuation. The right of transfer was not 
granted in the interests of the eventual optants, but for the beneiit of the 
country of their residence, which desired to be rid of them. The option was 
prompted by a purely negative stimulus, which in this case replaced the usual 
territorial change. No such stimulus existed in either Estonia or Latvia 
and the question of the transfer of Estonian and Latvian citizens of German 
nationality was raised on the initiative of the Reich alone, not by the home 
states of these Volksdeutsche. 

The Turkish repatriation policy of 1933-39 was similar to the one which 
determined the actions of the Reich with regard to the Baltic Germans. The 
repatriation of the Turkish minorities from Bulgaria, Roumania, and Yugo- 
slavia was also not preceded by any territorial changes. The motives of the 
Turkish Government coincided mutatis mutandis with those officially ac- 
knowledged by the Government of the Reich in the preamble of its treaty 
with Latvia: that is, to group together all persons of German (Turkish 
nationality within the borders of the Reich (Turkey). 

The basic peculiarity of the German-Latvian treaty is embodied in para- 
graph ‘‘a”’ of the preamble, which states that the contracting countries 
agree that ‘‘this resettlement be executed as a single move as a result of which 
the German folk-group will withdraw from the framework of the Latvian 
state.”” By this clause, what would ordinarily have been a commonplace 
case of option, with precedents dating back to the seventeenth century, 
was turned into a political move unprecedented in history. For hitherto, no 
matter how large a number of persons, in a given country, and within 4 
stipulated period of time, had chosen to exercise a right of option in favor oi 
another country, the status of those members of the same ethnic group, who 
had elected to stay in their homeland, remained unaffected. 
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The Reich, regarding itself as the natural protector of the rights of Ger- 
mans wherever they might live, openly disregarded this traditional rule. 
The far-reaching formula agreed upon by the Reich and Latvia, permitting 
the Reich to carry out the almost immediate total evacuation of Germans 
residing in Latvia, and to proclaim, on behalf of the German people through- 
out the world, that there were no more Germans in the Latvian State who 
might lay claim to any national rigbts, was in full accordance with the aims 
and wishes of the two contracting parties. The Reich considered all Ger- 
mans who did not respond to a call by the Fuehrer as ‘‘bad Germans,”’ de- 
serving neither protection nor the privilege of claiming any collective rights as 
a German minority. At the same time, the elimination of its powerful and 
ambitious German folk-group as an entity was of tremendous importance for 
the Latvian Government, greatly simplifying a number of internal political, 
national, and social-economic problems confronting the young state. 


IV 


The German-Soviet treaty of September 28, 1939, awarded an area of 
about 78,500 square miles of territory, with a population of 13,000,000, 
mainly Ukrainians and White Russians, to the Soviet Union. This area 
comprised, inter alia, the former Polish provinces of Volhynia and Eastern 
Galicia, as well as the district of the Narev River. These regions contained 
large German groups, numbering from 90,000 (according to Polish statistics) 


to 120,000 (according to German sources). In line with its new policy of 
removing Germans from Soviet spheres of interest, the Reich, on October 
17, in Moscow, commenced negotiations ‘‘for the return to Germany of 
German citizens and persons of German origin residing in the Western 
Ukraine and Western White Russia (the above mentioned Polish territories 
were incorporated into the Soviet Union under these names), who desire to 
settle in Germany.”” On November 3, 1939, a German-Soviet treaty was 
signed, which stipulated that persons of German ethnic nationality residing 
in the part of Poland incorporated into the Soviet Union, and persons of the 
White Russian or Ukrainian nationalities residing in the part of Poland 
incorporated into the Reich, or in territories forming the German “‘sphere 
of influence,’ were permitted to opt for German or Soviet citizenship respec- 
tively and, accordingly, to leave the territory of their actual residence. 
Thus, the treaty provided for an exchange of populations. 

The text of the treaty has never been made public by either of the con- 
tracting parties. However, a detailed communiqué bearing the dateline of 
Moscow, November 4,8 outlined its general character and main provisions. 
The communiqué placed especial emphasis on the voluntary character of the 
prospective resettlement. The two contracting parties agreed that ‘‘a free 
expression of will by each individual is to be the decisive factor for evacua- 
tion. There shall be neither direct nor indirect pressure.” As far as can be 

8 Published in the Frankfurter Zeitung, Nov. 5, 1939. 
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judged from both German and Soviet sources—all being subject to strict 
censorship—no pressure was exercised to influence the optants. 

Repatriation on an ‘‘optional basis”’ is no innovation in the international 
treaty practice of the Soviet Union. T. A. Taracouzio, in a well-docu- 
mented study on the Soviet Union and international law, published in 1935, 
emphasized that ‘‘in Soviet practice the principle of the right of option finds 
application not only to the inhabitants of States newly formed from the old 
Russian Empire, but to those of annexed territories as well.’’® Stipulations 
of the right of option in favor of one of the two contracting parties may be 
found in the Soviet Union’s Treaty of Peace with Estonia of February 2, 
1920, in the Treaty of Peace with Latvia of August 11, 1920, in the Treaty 
of Peace with Lithuania of July 12, 1920, and in an Agreement of June 18, 
1929 on the procedure of opting for Lithuanian citizenship, in the Treaty 
with Finland of October 14, 1920, in the Treaty with Turkey of March 16, 
1921, and in the Treaty of Peace with Poland of March 18, 1921.!° Article 
4 of the Treaty with Estonia concluded by the RSFSR characteristically 
provided that: 

‘“‘For one year from the date of the ratification of the present Treaty 
persons of non-Estonian origin residing in Estonia and aged 18 years 
or over shall have the right to opt for Russian nationality... . Simi- 
larly, persons of Estonian origin residing in Russia may opt for Estonian 
nationality during the same period and under the same conditions.” 


All the above mentioned treaties contained similar clauses. 

The German-Soviet Treaty of November 3, 1939, spoke of a ‘‘free expres- 
sion of will by each individual.”” However, nothing was said as to whether 
each member of a family was required to choose for himself, or whether minor 
children and wives were to share the fate of the head of the family. It 
has been noted that both the German-Estonian and German-Latvian treaties 
contained detailed provisions for a variety of possible cases of option. There 
is no reason to believe that the Soviet-German treaty of option provided as 
carefully for individual cases. As a matter of fact the practice of the 
preceding Soviet option agreements would indicate the opposite. All the 
earlier treaties with Estonia, Latvia, Lithuania, Finland, Poland, and 
Turkey, in so far as they dealt with the right of option, almost invariably 
contained a paragraph corresponding to the following Art. IV of the Treaty 
of Peace with Estonia of February 2, 1920: 


‘“‘Women and children under 18 years shall follow the nationality of 
the husband or father, unless there exist between husband and wife any 
agreement to the contrary.”’ 


As a rule, the husband or father opted for his wife and children. The 


* T.A. Taracouzio, The Soviet Union and International Law, p. 97. 

10 League of Nations Treaty Series, Vol. XI, p. 51; Vol. II, p. 212; Vol. III, p. 122; 
Izvestia, No. 238, Oct. 23, 1920; Collection of Enactments and Regulations of the Workers’ 
and Peasants’ Government of Dec. 12, 1921; League of Nations Treaty Series, Vol. VI, p.123. 
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modification of this rule required a special agreement between the husband 
and wife. It was implied that in the absence of such an agreement the 
decision of the husband or father was valid even against the desire of the 
wife. 1. This was a traditional rule in the international practice of option 
and, although it seems too patriarchal for the communist legal concept, it 
was apparently accepted as a basis for the treaty with Germany. ‘The 
Volksdeutsche involved here were a radically different group from the Baltic 
Germans. Mixed marriages between Germans, Estonians, Letts, and Rus- 
sians, also Jews—although to a much lesser degree, were not infrequent in 
the Baltic States and many a family faced the tragic possibility of separation. 
Under these circumstances, the procedure of option had to be individualized. 
On the other hand, mixed marriages were very infrequent among Volhynian 
and Galician Germans. There was no reason to expect disagreements be- 
tween husbands and wives on grounds of nationality. <A strict patriarchal 
way of living predominated in the peasant families and the will of the head 
of the family was as sacred as law in all questions. 

There is no indication as to the standards used to decide whether a person 
was entitled to opt either for German or for Soviet citizenship. In the first 
case, this right was granted to ‘‘persons of German (ethnic) nationality,”’ 
in the second case it was granted to “Ukrainians, White Russians, and 
Russians.”’ Since there was no national registration in Poland, there could 
be no unquestionable proof of membership in a given national group. The 
communiqué made no mention of any authority, either German or Soviet, 
which had power to certify the ethnic nationality of the persons involved, or 
concerning the actual procedure of option. It is believed that the so-called 
Umsiedlungskommando (Resettlement Staff) created by both sides had the 
deciding word in this procedure. If, for instance, a Volksdeutscher was in- 
cluded in the lists of a representative of the German Resettlement Staff as 
‘a person of German nationality,” it was taken for granted that: 


(a) The person in question was of German ethnic nationality; 

(b) He or she had opted for German citizenship; 

(c) He or she had forfeited his (or her) claim on Soviet citizenship; 
(d) The Reich had agreed to grant him (or her) German citizenship; 
(e) He (or she) might leave Soviet territory. 


It was unavoidable that disagreements should arise between the Reich 
representatives and those of the Soviet Government, and these differences 
bore chiefly upon the question of nationality, and on the right to opt and to 
depart of certain persons or groups of persons. The communiqué of No- 
vember 3 did not mention how these differences were to be settled. The 
Soviet representatives were apparently instructed to place as few obstacles 
as possible in the path of those desirous of departing. The procedure used 
by the Soviet Government here was probably the same as that provided 
by a number of agreements concluded with Western European powers con- 


1 Taracouzio, p. 98. 
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cerning the repatriation of their nationals, * as well as by corresponding 
agreements with the Baltic States and Poland dealing with the repatriation 
of refugees and prisoners.'* This procedure was similar to option only in 
that it was based on the free decision of those to be repatriated. But, as 
Mr. Taracouzio has emphasized with regard to this category of optants, 
‘“‘the procedure was simplified to the utmost.”’ 

“These treaties prove that the Soviet authorities realize the difference 
between the principle of option and that of repatriation. While the former 
is a legal method of acquiring citizenship, repatriation is a practical method 
of restoring persons to the jurisdiction of the state to which they owe aile- 
giance.”’ 4 

The Soviet Government obviously looked upon the German settlers in the 
newly-acquired former Polish regions as persons ‘“‘who owed allegiance” 
to the Reich and were therefore only being “‘restored”’ to German jurisdic- 
tion. The Soviet did not regard them as newly-acquired Soviet citizens 
who had opted for another state. If this had been the case, a thorough 
investigation of their rights of option would have been necessary. They 
were, on the contrary, in this instance treated as an alien element whose 
repatriation was a matter of course and whose departure was welcome. If 
among these Germans some preferred residence in the Soviet Union to being 
repatriated the possibility should be left open to them as an exception rather 
than as a rule. 

The optional basis of the treaty of November 3, 1939, is one of its most 
essential features. But, if one seeks an analogy for this treaty in the historic 
development of the option clause, it will be found only in the ancient and 
primitive patterns of option, which in fact merely stood for freedom of emi- 
gration. ‘The oldest instance of this kind is found in the treaty of capitula- 
tion of the city of Arras in 1640. The treaty of Breda, concluded on July 
21/31, 1667, between Louis XIV and Anne of England, and all the subse- 
quent treaties of option of the seventeenth, eighteenth, and early nineteenth 
centuries, fall into this same category. In all these treaties the populations 
of regions which had changed allegiance were granted the right to emigrate. 
The so-called ‘‘option”’ was only the alternative, in legal form, given to each 
inhabitant of a region which had changed sovereignty, either to accept a 
new allegiance and all that went with it, or to emigrate. In the latter case 
the option clause simply insured the right of unhindered departure and gave 
certain guaranties with regard to property interests connected with this de- 


2 Treaties concluded by the RSFSR with Great Britain of Feb. 12, 1920; with France of 
April 20, 1920; with Italy of April 27, 1920; with Belgium of April 20, 1920, and with Den- 
mark of Dec. 18, 1919. 

18 Treaties concluded by the RSFSR relative to refugees: with Lithuania of June 13, 
1920 and of June 30, 1920; with Latvia of Nov. 16, 1920; with Estonia of Aug. 19, 1920; 
with Finland of Aug. 12, 1922; see also the Agreement of Repatriation between the USSR 
and the Ukrainian SSR and Poland of Oct. 12, 1920. 

14 Taracouzio, p. 113. 
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parture. In order that such emigration could take place it was essential 
that the new country of allegiance be prepared to recognize the optant as its 
citizen and admit him to its territory. The juridical proceedings of option 
thus played a subsidiary réle, having the simple aim of enabling given per- 
sons to emigrate and of giving this emigration a legal form. The option 
clause found in Article XIV of the Treaty of Utrecht (1713) protecting the 
French Catholic minority in Newfoundland and Nova Scotia is a classic ex- 
ample of its type. It stated: 

“It is expressly provided that in all the said places and colonies to be 
yielded and restored by the most Christian King, the Subjects of the said 
King may have Liberty to remove themselves within a Year to any 
other Place as they shall think fit, together with all their movable 
Effects.” 

The first indications of a transition towards new forms of option appeared 
in the Russian-Austrian Treaty of April 21/May 3, 1815, concluded in 
Vienna. Here the center of gravity lay in the citizenship and in the (ethnic) 
nationality of the optant, rather than in emigration.'® As a matter of fact 
the Soviet-German transfer treaties of this century lapse back to the original, 
primitive patterns of the option clause. 

The peculiarity of the Soviet-German treaty of November 3, 1939, lies, 
therefore, in the peculiar and unprecedented form of the option, rather than 
in the optional basis as such. As has already been stressed in previous cases 
of option, the latter took place whenever a territory was transferred from 
State A to State B. The citizens of State A residing in the ceded territory 
had the right to opt in favor of the home state and to settle there. A similar 
right might eventually be granted to citizens of State B who happened to 
reside in State A. Thus only two factors were involved: States A and B. 

The situation is much more involved in the case under discussion. State 
A (Poland), the former sovereign of the territories subject to the treaty of 
November 3, 1939, ceased to exist from the point of view of the heirs to 
these territories: State B (Soviet Union) and State C (the Reich). States B 
and C, therefore, concluded a treaty based on the principle of optional ex- 
change of populations. Asa result, instead of the normal A-B combination, 
we have a triangle, A-B-C, with B and C emerging as the only active factors. 

Moreover, still another peculiarity should not be lost sight of. According 
to the treaty of November 3, not all former Polish citizens of the territories 
acquired by the Soviet Union were given the right to opt in favor of the 
Reich. This right was accorded only to former Polish citizens of German 
ethnic nationality. And, inversely, only former Polish citizens of Ukrainian, 
White Russian, or Russian nationality, who resided in the regions incor- 


* Utrecht Treaty of Peace and Friendship, March 21 / April11,1713. B.H.M. Special 
Command. London. Printed by John Basket, Printer to the Queen’s Most Excellent 
Majesty, 1713, p. 74. 

* Kunz, Joseph L. Die Voelkerrechtliche Option, Breslau 1935, Band I, pp. 33-37. 
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porated into the Reich, or which were under its domination (General Gov- 
ernment), were given the right to opt in favor of the Soviet Union. Ina 
sense this is an acceptance of the National Socialist conception of the “pro- 
tective right (Schutzrecht) of the mother state”’ over its folk-groups scattered 
throughout the various countries of the world. Baron von Freytag-Loring- 
hoven, Member of the Reichstag, stresses that this ‘‘ protective right of the 
mother-state’”’ is to be considered “‘as the legal basis for the resettlement 
treaties, which Germany first concluded.’’!7 According to this conception, 
all Volksdeutsche in the entire world, whatever their citizenship, are regarded 
as: (a) if not always former; (b) then to a certain extent present; and (c) 
possible future citizens of the Reich. The treaty of November 3 is in fact 
based on the concept of an ideal super-state ‘racial citizenship,” rather than 
on the traditional ‘‘state-citizenship.”’ The treaty seems to recognize im- 
plicitly that whenever the status of a territory undergoes modification per- 
sons of German origin residing in said territory may opt in favor of the 
Reich as the only alternative to acceptance of the new sovereignty. 

It is not to be inferred that the Government of the Soviet Union, in con- 
cluding the treaty with the Reich, deliberately accepted this viewpoint and 
in so doing made it the cornerstone of a new international legal concept. 
Far from it. This conception is in organic contradiction not only to the 
ideology of the Soviets but also to their practice in the past. However, the 
treaties governing the evacuation of the Germans from territories which had 
passed into the sphere of influence, or under the sovereignty, of the Soviet 
Union, like all other succeeding treaties with the Reich (down to June 21, 
1941), were exclusively dictated by considerations of expediency. In con- 
cluding them, the Soviet Government had obviously not taken into account 
the principle which they represented, nor how the acceptance of such terms 
might be interpreted. Its interest at the time was to rid the newly acquired 
territories of embarrassing German minorities which could become a source 
of very undesirable conflict with the Reich. It was also in the interest of the 
Reich that these minorities be repatriated. A treaty to this effect was the 
natural outcome. 

However, this cannot change the unusual juridical construction of these 
treaties, nor can the peculiar political and legal consequences to which they 
have given rise be brushed aside. The treaty of November 3, which is based 
on a principle of reciprocity, automatically applied the principle of the ideal 
‘racial citizenship”’ also to those Ukrainians and White Russians who re- 
sided in the former Polish territories annexed by the Reich. This principle 
was thus imposed on the Soviet Union. Ina radio address of September 17, 
1939, Soviet Foreign Commissar Molotov emphatically declared: 


‘Tt is impossible to expect from the Soviet Government a disinterest- 
edness in the fate of consanguineous Ukrainians and White Russians. 


17 Baron von Freytag-Loringhoven, “Politics and Right” in Europaeische Revue, Jan., 
1941. Voelkerrechtliche Neubildungen im Kriege, Hamburg, 1942. 
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Nine months later we come across the same terminology with regard to 
Bessarabia and Bukovina, which were at that time incorporated into the 
Soviet Union under the slogan of rescuing ‘‘consanguineous”’ populations. 
Izvestia of June 30, 1940, declared: 


“In Bessarabia we found our consanguineous brethren in a state of 
despair.” 


Here we have the Soviet variation of the German theory of the ‘‘ protective 
right of the mother-state.”’ 

V 

On June 26, 1940, the Soviet Government handed Roumania an ultimatum 
demanding the cession of all of Bessarabia and the Northern part of Buko- 
vina to the USSR. The Roumanian Government was forced to accede to 
this demand, and an area of 18,888 square miles with a population of 
3,700,000 was incorporated into the Soviet Union. This territory contained 
about 130,000 Germans. On July 25, negotiations began for the evacuation 
of this German minority, and a treaty concerning the resettlement of Ger- 
mans from Soviet Bessarabia and Northern Bukovina was concluded on Sep- 
tember 5. As usual, the text of this treaty has never been published. On 
its conclusion both sides issued brief press releases, stating the fact of signa- 
ture, and nothing more. There is no official data or even any intimations as 
to the underlying principles of this agreement. It is probable however, that 
these principles are generally analogous to those upon which the agreement 
of November 38 is based. 

If this assumption is correct, then the evacuation from Bessarabia and 
Northern Bukovina was in principle a voluntary one, having an optional 
basis. In this case the application of the optional principle, however, was 
even more peculiar than with respect to the Baltic States and the Eastern 
provinces of dismembered Poland. The triangle combination, with Poland 
(State A), Soviet Russia (State B) and the Reich (State C) as the partici- 
pants, here took another and quite paradoxical turn. Roumania (State A) 
was compelled to cede to the Soviet Union (State B) the territories of 
Bessarabia and Northern Bukovina. It would seem that a classical oppor- 
tunity for the option provision was thus created. But the option provision 
was not included in the agreement signed between A (Roumania) and B (So- 
viet Union) concerning the cession of these territories, and as a rule former 
Roumanian citizens of these territories did not receive the right to opt in favor 
of Roumanian citizenship, with all the consequences deriving therefrom. 
Only a small fraction of the Roumanian citizens of these territories, those of 
German origin, received the right to opt. Even this was not the result of an 
agreement between the only two logical partners, A (Roumania) and B 
(Soviet Union), but of an agreement between B (Soviet Union) and a third 
State, C (Germany), which appeared on the scene as a deus ex machina. 
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State A (Roumania) was completely ignored in this agreement. It did not 
take part in the treaty in any way, nor was it even a beneficiary of the option. 

The German-Soviet agreement of September 5 provided only one alterna- 
tive. Former Roumanian citizens of German origin living in the territories 
of Bessarabia and Northern Bukovina could either refrain from voting, in 
which case they remained (or became) citizens of the Soviet Union; or they 
could opt for the Reich, in which case they were to be transferred to Ger- 
many. Another quite obvious possibility was overlooked entirely. This 
was that former Roumanian citizens might desire to keep their Roumanian 
citizenship and opt for repatriation to Roumania. All international practice 
points to the inclusion of this as the most natural alternative. Roumania did 
not cease to exist as a state. Neither Germany nor the Soviet Union had 
declared this country “‘liquidated,’’ as they had Poland. The inhabitants 
of the former Polish Eastern regions could not have been given the right to 
opt for their Polish citizenship, because, from the point of view of both con- 
tracting countries, Poland had ceased to exist as a sovereign state. But both 
the Reich and the Soviet Union continued to recognize Roumania as an inde- 
pendent state, possessing all the rights normally belonging to such a state. 
To deprive her former citizens of the right to opt for their Roumanian citi- 
zenship was an innovation in international practice. 

It is possible that the Roumanian Government (if not expressis verbis, then 
tacitu consensu) showed little interest in this question. If this was so, the al- 
ternative of opting in favor of Roumania could in any case not have been ad- 
vanced, as the premise of every option in favor of a definite state is the will- 
ingness of said state to accept as citizens those who opt in its favor. On the 
other hand, this would in no way justify an agreement with the Reich for 
option in favor of German citizenship. Neither Bessarabia nor Northern 
Bukovina had ever been under German sovereignty. The Germans living 
in these territories had not been citizens of Germany for at least four genera- 
tions. No territorial or legal criteria whatsoever existed which might entitle 
the Reich to demand that Bessarabian and Bukovinian Germans be granted 
the right to opt in its favor. 

VI 

In June, 1940, after a transition period of military occupation under the 
terms of the Soviet ‘‘mutual assistance”’ pacts with Estonia (October 4, 
1939), Latvia (October 5, 1939) and Lithuania (same date), these three Bal- 
tic States were completely sovietized, and early in August of the same year 
were incorporated into the Soviet Union. Seven weeks after incorporation, 
in Moscow, the Reich began negotiations for the transfer of the German 
minority in Lithuania and the complementary evacuation of the Germans 
who had remained in Estonia and Latvia after the transfer operation of 
November—December, 1939. On January 10, 1941, an agreement was 
reached,'* which, like all the preceding German-Soviet agreements of this 

18 Monatsschrift fiir Auswaertige Politik, Nov., 1940. 
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kind, remained unpublished. Tass and DNB, official news agencies, con- 
tented themselves with brief and uncommunicative statements. 

In its legal form the agreement of January 10, 1941 conforms rather closely 
to its predecessors. The Soviet Union, which absorbed the three Baltie 
States, may be looked upon as a natural contracting party, the full-fledged 
legal successor to their sovereignty.'® But the Reich as the second con- 
tracting party had, in this case, just as in all the previous transfer treaties, 
no proper basis for its demands. Again the Germans living in these coun- 
tries had not been German citizens for many generations and the countries 
themselves had never previously been under German sovereignty. How- 
ever, Germany’s so-called ‘‘ protective rights of a mother country”’ had al- 
ready been firmly established by a series of precedents. Each time thata 
territory had been turned over to the Soviet Union it was considered self- 
evident that persons of German (ethnic) nationality be given the right to 
opt for German citizenship and transfer to the Reich. 

Like all the previous transfer treaties, the agreement of January 10, 1941, 
was based on the right of option. The joint German-Soviet communiqué 
stated: 


‘‘German citizens and persons of German (ethnic) nationality resid- 
ing in the Latvian, Estonian, and Lithuanian Soviet Socialist Repub- 
lies, who expressed the desire to resettle (in the Reich), declare their 
desire in the course of two and one half months after the conclusion of 
the agreement in the manner provided for by that agreement.’’ *° 


The communiqué gave no details as to the ‘manner provided for”’ by the 
agreement. It may be assumed that the usual option procedure was ac- 
cepted as a basis for the resettlement. How the eligibility of persons for the 
right of option was decided, is not known. Indications are that the defini- 
tion of this category was very broad. A Lithuanian source”! stated that 
“persons able to prove their German descent, relationship, graduation from 
schools in Germany, or possession of property there’ were considered as 


‘persons of German nationality.’’ This extremely wide and elastic defini- 
tion would give many anti-Soviet minded Lithuanians the opportunity to 
declare themselves Germans, opt for resettlement in the Reich, and thus to 
leave Lithuania legally. Similar situations had arisen in the course of the 
earlier evacuations from Estonia and Latvia (November—December, 1939), 
from the Soviet-incorporated Eastern Polish provinces (December, 1939- 
February, 1940), and from Bessarabia and Northern Bukovina (October— 
November, 1940), when numerous Letts, Estonians, Russians, Ukrainians, 
and others, fearing sovietization, took advantage of the transfer agreements 
and opted for resettlement in the Reich. In all of these cases there seems to 


The legality of the proceedings by which the Soviet Government annexed Latvia, 
Estonia, and Lithuania is not considered here. 

*® Mirovoye Khosyaistvo i Mirovaya Politika, 1941, p. 128. 

* Current News on the Lithuanian Situation, published by the Lithuanian Legation in 
Washington (No. 7, Oct. 15, 1941). 
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have been a repetition, mutatis mutandis, of the phenomenon described in an 
article on ‘‘Option”’ published some eighteen years ago in the Soviet En- 
cyclopedia of State and Law. Dealing with the right of option provisions of 
the peace treaties concluded with Poland, Lithuania, Latvia, and Estonia 
in 1920, the Soviet author wrote: 


‘Tn view of the particular historic conditions, the procedure of option 
was a means, not only of national, but also in a large measure of class 
self-determination; persons belonging to the bourgeoisie, whatever their 
national origin, longed above all to leave the boundaries of the Soviet 
Republic.” 


The Lithuanian source already quoted asserted that less than one half of 
the 50,000 who had opted for resettlement in the Reich belonged to the Ger- 
man (ethnic) nationality. From a German report of October, 1943 * it ap- 
pears that the number of non-Germans among the 50,471 persons who had 
opted for repatriation to the Reich was between 10,000 and 11,000. Noth- 
ing is known concerning the percentage of non-Germans among the some 
17,000 repatriates from Latvia and Estonia who had been evacuated on the 
basis of the same agreement. 

It must be noted that, in the case of Lithuania, the transfer was not a uni- 
lateral evacuation of Germans, as it had been in Estonia and Latvia, but was 
analogous to the agreement of November 3, 1939, which provided for an ex- 
change of population. Parallel to the transfer of persons of German (ethnic) 
nationality from Lithuania, the contracting parties also agreed on the trans- 
fer to the Soviet Union of ‘‘ Lithuanian citizens, and persons of Lithuanian, 
Russian, or White Russian nationality,’ from the former Memel region (oc- 
cupied and annexed by the Reich on March 23, 1939, five months before the 
outbreak of war) and from the former Polish region of Suwalki (occupied by 
Soviet troops on September 25, 1939,%* and ceded to the Reich in November 
of the same year).* In both of these regions there had remained Lithuani- 
ans, Russians, and White Russians for whom the Soviet Government wished 
to reserve the right to opt for the USSR. It, therefore, took advantage of 
the Reich’s offer concerning the transfer of the German minority from 
Lithuania so as to be able to settle the matter on a reciprocal basis. Actu- 
ally, however, not more than 21,343 persons opted for resettlement in the 
Soviet Union, less than one half of the number (50,471) repatriated to the 
Reich from Lithuania. Nevertheless, despite the obvious numerical dis- 
proportion, this Soviet-German treaty is in its very nature an agreement for 
an exchange of population, rather than a unilateral treaty of evacuation. 


2 Encyklopediys Gosudarstva t Prava. Moscow, 1925-1927, Vol. III, pp. 135-136. 

23“ Die Deutsche Volkswirtschaft,’’ No. 10, p. 344. 

24The New York Times, Sept. 27, 1939; Pravda, Sept. 26, 1939. 

**Q. D. Tolischus, “They Wanted War,” p. 310. Oskar Halecki, “Poland’s Eastern 
Frontiers,’ in Journal of Central European Affairs, Oct., 1939, p. 338. 


JURISDICTION OVER MEMBERS OF ALLIED FORCES IN EGYPT 


By Jasper Y. BRINTON 
Judge of the Mixed Court of Appeal, Alexandria 


By her Treaty of Perpetual Alliance with Great Britain, signed in 1936, 
Egypt undertook to give to her Ally, in time of war and within the borders 
of her own territory, every facility and aid in her power. These obligations 
she has respected in letter and in spirit. As a result she finds herself today, 
while still a neutral, acting as host to large armies drawn from all the quar- 
ters of the globe. These troops are within her borders on her express or 
tacit invitation. To them—as allies and as allies of her ally—is extended 
the traditional hospitality of the land. At the same time their presence 
raises numerous problems. One of these is that of criminal jurisdiction. 
Egypt has only recently emerged victorious from a long struggle to free 
herself from restraints on her national sovereignty in judicial as well as in 
other fields. The lively consciousness of that struggle, the familiarity of 
her ruling classes with all the legal aspects of the problem, and the fact that 
these foreign troops include many men who had long been resident in the 
country, give assurance that this question would attract an unusual meas- 
ure of public interest. For two years it has engaged the attention of lawyer 


and diplomat. It has been the subject of successful diplomatic negotia- 
tions and of a series of legal decisions that form an important chapter in the 
judicial annals of the country. Practically all phases of the problem have 
now been explored, and its special difficulties cleared up. As it is a prob- 
lem of very general importance a summary of the situation as it presents itself 
today may be of interest. 


THE BRITISH TREATY 


As respects the British forces, the situation was happily taken care of 
before the outbreak of war. 

By Article 9 of the Treaty of London, signed on August 26, 1936, it was 
declared that the ‘‘immunities and privileges”’ to be enjoyed by the British 
Forces in Egypt, in matters of a fiscal nature and in those involving ques- 
tions of jurisdiction, should be fixed by a special convention. By the Con- 
vention signed on the same day (Art. 4) it was provided that ‘‘no member 
of the British Forces” should be subject ‘to the criminal jurisdiction of the 
Courts of Egypt, nor to the civil jurisdiction of those Courts in matters 
arising out of his official duties.” 

By the same Treaty (Art. 1) the expression ‘“‘British Forces’? was de- 
clared to include three classes of persons, viz.: a) Soldiers, Sailors and Air- 
men; b) “every civilian official of British nationality accompanying or 
serving with the said forces, who is either granted relative status as an 
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officer, or holds a pass designating his status, and who is paid”’ out of the 
British public funds; c) ‘‘ wives, and children under 21 years of age, of the 
persons mentioned”’ in the preceding paragraphs. By a special article the 
privileges thus conferred apply only to persons ‘‘stationed with or attached 
to those forces of His Majesty who are present in Egypt in accordance with 
the provisions of the Treaty of Alliance.” 

This specially reserved jurisdiction is exercised by two categories of Brit- 
ish Courts: First, Courts-Martial, and Second, British Courts specially 
authorized to exercise such jurisdiction. 

As to Courts-Martial, the persons subject to military law are specified in 
Articles 175 and 176 of the Army Act under the two categories of officers and 
soldiers, and similar definitions are included in the Air Force and Navy Acts. 

Among the twelve paragraphs of Article 175 defining different categories 
of ‘‘officers,’”’ is included one covering the case of certain civilians, as fol- 
lows: “‘Any person, not otherwise subject to military law, accompanying a 
force on active service”’ and holding a pass entitling him to be treated on 
the footing of an officer. This category would cover persons like contrac- 
tors or newspaper correspondents. 

Among the eleven paragraphs of Article 176 defining the various cate- 
gories of ‘‘soldiers,’’ two cover the case of civilians, viz.: 

‘9. All persons who are employed by or are in the service of any of 


His Majesty’s troops when employed on active service,” .. . 
‘10. All persons not otherwise subject to military law who are followers 


of or accompany His Majesty’s troops or any portion thereof, 
when employed on active service”; ... 


The former elass would cover, for instance, the employes of the former 
Occupied Enemy Territory Administration, now the Office of Civil Affairs, 
and all other persons directly employed by the Army. The latter would be 
applicable, znter alia, to the case of officer’s servants in India, not members 
of the forces. While these civilians are subject to court-martial jurisdic- 
tion, like members of the forces, the Army Act contains certain special pro- 
visions as to the particular type of court-martial before which they may 
be tried, and adds a restriction that such persons ‘‘shall not be liable to be 
punished by a Commanding Officer” (i.e. summary punishment). 

The jursidiction thus conferred on courts-martial does not, however, 
cover the whole field of reserved jurisdiction. It is far from complete on 
the criminal side and of course does not apply at all in the case of the re- 
served jurisdiction in the matter of civil claims. 

It thus became necessary to establish a suitable judicial forum to cover 
what was in effect a special ex-territorial jurisdiction. This was done by 
the creation, by Order in Council of October 2, 1937, of what is styled ‘His 
Britannic Majesty’s Consular Court for Egypt.’ Properly speaking this 
is not a Consular Court at all, as such courts were abolished by the Treaty 
of Montreux, except as to the exercise of an optional reserved jurisdiction 


JURISDICTION OVER MEMBERS OF ALLIED FORCES IN EGYPT 3v7 


in cases of personal status. The new court is simply a Royal British Court, 
established to meet a special situation created by a Treaty, and whose 
existence is impliedly authorized by that Treaty. Provision is made for 
the appointment of a judge—‘‘appointed by His Majesty under His Royal 
sign manual,” and who must be a member of the British, Scotch, or North 
Irish bar, of at least seven years standing. Provision is also made for the 
appointment, by the Secretary of State, of one or more Assistant Judges, 
for such period of service as shall seem necessary. In addition, there is 
provision for a Full Court to act in certain cases as a Court of Appeals and 
to include, if available, the Assistant Judge and the Chief Justices of Pales- 
tine, Cyprus, and the Sudan, or, in their place, a British Judge of the Su- 
preme Court of Palestine, the Puisne Judge of the Supreme Court of Cyprus, 
and the Legal Secretary of the Sudan Government. An appeal to the Privy 
Council is provided for in certain cases. 

The jurisdiction of this new court extends to three classes of cases, viz.: 
1) Matters of personal status; 2) ‘‘In criminal matters, to all crimes or 
offenses committed m Egypt by a member of the British Forees’’; and 3) 
“Tn civil matters other than matters of personal status, to actions brought 
against a member of the British Forces in Egypt’’—or against a member of 
the British Military Mission—‘‘ where the matter arises out of his official 
duties,’ and the British Ambassador, with the consent of the commanding 
officer of the particular branch of the services involved, ‘‘certifies to the 
Court that he considers it desirable that the action should be tried by the 
Court”: 

1) The category of personal status cases requires no special comment. 
It is substantially the same jurisdiction as has always been exercised by the 
Consular Courts under the capitulations and which was reserved to all the 
capitulatory powers under the Treaty of Montreux, for the ‘transitional 
period,’ extending to October 14, 1949, the date fixed for the suppression 
of the Mixed Courts. 

2) As to criminal matters, the jurisdiction of the court is, as stated above, 
to be exercised only with ‘‘the consent of the Appropriate British Authority 
—obtained and signified in writing to the Court.’’ Such authority is defined, 
by reference to the Treaty of 1936, as the chief commanding officer of the 
military, naval, or air forces, as the case may be. The granting to the 
court of jurisdiction over ‘‘all crimes or offenses committed in Egypt by a 
member of the British Forces,” taken in connection with the proviso (Art. 
93) that jurisdiction shall be exercised on the principles of, and in conformity 
with English law for the time being, would seem to exclude offenses created 
by Egyptian penal legislation. 

While the new court exercises jurisdiction in many cases (e.g., matters 
involving the wives and children of members of the Forces) where court- 
martial jurisdiction could not be properly exercised, and also has been given 
jurisdiction over certain specific offenses not covered by the Army Act 
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(e.g., smuggling, exciting enmity between subjects of the British and Egyp- 
tian Governments) it also exercises a concurrent jurisdiction in the case of 
all crimes covered by court martial jurisdiction with the consent of the 
“appropriate authority,’ thus enabling those responsible for the conduct 
of military prosecutions in the forces to have cases sent over to the new 
court wherever this seems desirable. 

3) As to civil matters, it will be recalled that the Treaty of 1936 reserved 
cases arising out of ‘official duties.’”’ On this point the Treaty reserves to 
the British Ambassador the final decision as to whether the proceedings 
“arise out of official duties or not.”’ 


JURISDICTION AS TO OTHER MILITARY FORCES 


This question has formed the subject of a considerable diplomatic dis- 
cussion and several legal decisions. The situation to date may be sum- 
marized by reviewing these transactions briefly. 

Extended negotiations between the United States Legation and the 
Egyptian Government resulted, on March 2, 1943, in the signing of an 
agreement granting the American Forces substantially the same immunity 
from local penal jurisdiction as that enjoyed by the British Forces, but only 
for the duration of the war. The “forces” were defined as including all 
persons subject to the military and naval laws of the United States on 
Egyptian soil, as well as all civilian personnel of American nationality ac- 
companying the forces or serving with them. As to offenses committed by 
civilian personnel, however, the Egyptian Government retains the option 
of asserting the jurisdiction of its courts. Another difference from the 
British Treaty of 1936 is that the American agreement does not extend to 
the wives and children of members of the Forces. Nor does it cover civil 
claims. These may therefore be made the subject of suits in the Mixed 
Courts. Arrangements are in process, however, for the establishment of a 
Claims Commission for the hearing of claims for war damage. 

Passing to the realm of judicial decision, it may be noted first that the 
question has formed the subject of some twenty written decisions in the 
Mixed Courts, three of these having been rendered by the court of last 
resort, the Court of Cassation, composed of justices of the Court of Appeals. 

Under the French procedure followed in the Mixed Courts these cases 
have called for decisions by a much larger number of judges than would 
have been the case in England or the United States. The question of juris- 
diction is first passed on by the juge d’instruction or examining magistrate, 
a member of the branch of the lower courts specially delegated for this 
duty. If jurisdiction is retained the case passes, in case of crime (as dis- 
tinguished from misdemeanor), to the Chambre de Conseil—in effect a ju- 
dicial grand jury composed of three judges. If this body is also of opinion 
that the case falls within the jurisdiction of the Mixed Courts it is sent to 
the appropriate criminal court—the Misdemeanor Court of three judges or 
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the Court of Assizes of five. These courts in turn pass on the question of 
jurisdiction. Finally, since it is a question of law which is involved, the 
case goes to the Court of Cassation for final decision. In the course of its 
progress the case will thus have invited the attention of fourteen judges. 
A majority of these will probably have been foreigners. 

The first case to reach the Court of Appeals (Triandifilou c. Ministére 
Public) was that of a Greek seaman, a certain Georges Triandifilou, member 
of the crew of a Greek warship, charged with carrying concealed weapons 
and attacking a police agent. The accused had been sent ashore to purchase 
supplies with instructions to return by midnight. The offense occurred 
before that hour, outside a local bar. Observing that the Egyptian Govern- 
ment, which had voluntarily opened its territory to the access of Greek 
Forces, the Court, on the strength of an official correspondence produced, 
rejected the suggestion that the Egyptian Government had tacitly conceded 
to members of the Greek Forces the same privileges of immunity as had been 
given by Treaty to the members of the British Forces. It accordingly ap- 
plied, by analogy, the rules adopted at Stockholm in 1928 by the Institute 
of International Law, which, in turn, reproduced substantially the Hague 
rules of 1898 on the same subject. The rule in question recognizes the 
jurisdiction of the local sovereign in the case of offenses committed by 
seamen on its soil, but makes an exception in the case of those who are on 
active duty (Si des gens du bord se trouvant a terre en service commande, sort 
individuellement, soit collectivement, sont inculpés de délits ou de crimes commis 
a terre, Vautorité territoriale peut proceder a leur arrestation, mais elle dott les 
livrer au commandant sur la demande de celui-ci). As to whether the seaman 
was at the time of the offense engaged in a service commandé the court had 
held that the question depended not on the intrinsic character of the of- 
fender’s act or on his own state of mind but on the nature of the orders under 
which he was serving, a test which placed him within the scope of the excep- 
tion. He was accordingly remanded to his naval superiors for trial. (‘The 
decision or arret of the Court of Cassation was handed down on June 29, 
1942.) 

In the second case (Stamatopoulos c. Ministére Public) the accused was a 
member of the Greek Aviation Forces and was prosecuted for an embezzle- 
ment committed before he joined the service. A strong effort, supported by 
official documents not presented in the previous case, was made to establish 
the fact of a tacit acquiescence by the Egyptian Government in the claim to 
immunity. 

It was argued that the imposition of any restrictions on the exercise to 
military jurisdiction by friendly forces must, in order to be effective, have 
been made at the time of their entry, since the consent given, without pre- 
vious reservations, to the presence of foreign troops, would imply, under 
international law, the recognition of a complete immunity from jurisdiction. 
(Citing the case of the Exchange, decided by the U. 8. Supreme Court (opin- 
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ion by Chief Justice Marshall), and observations of Gidel in his recent work 
on The International Law of the Sea, Vol. U1, p. 207.) To this argument the 
Court replied that while it was not possible to state at exactly what moment 
the conditions in question were imposed by the Egyptian Government, it went 
without saying that even if they had not been laid down before the arrival of 
Greek troops, or their recruiting in the country, such conditions could very 
well have been accepted at a later date, and this even tacitly, through the 
failure to make objection. Such, it was held, was in fact the case since, ob- 
served the court, the Greek Legation had not at any time claimed any im- 
munity in penal matters beyond that allowed by the general rule stated in 
the previous case. The plea to the jurisdiction was accordingly rejected 
(November 23, 1942). 

This case is of interest as exhibiting some of the practical inconveniences 
which would follow the grant of general immunity to a military establish- 
ment whose members were entirely composed of men taken from the existing 
Greek civil population in Egypt, who have been living here all along, with 
their families, forming part of the business life of the country and subject to 
its penal jurisdiction. The defendant in the instant case was being prosecuted 
for an offense of embezzlement of trust-funds committed before the war and 
his claim of immunity, if allowed, would thus have transferred his case from 
the civil to the military authorities. 

The third decision (Madero c. Ministére Public) involved the case of a 
Spanish member of the Foreign Legion of the Free French Forces. The of- 
fense, attempted manslaughter, was committed while the offender was absent 
without leave from his post. The Court reviewed at length the whole ques- 
tion of military immunity as presented in the highest courts of the countries 
where the question had arisen, and also the circumstances of the various 
treaties and less formal arrangements dealing with the subject, especially 
those concluded during World War I and the present war. The Court laid 
stress on the distinction to be drawn between the presence of friendly troops 
in a country with the consent of the territorial sovereign and that of a mili- 
tary occupation. It furthermore declined to allow the argument of the de- 
fendant who sought to establish a distinction between the case of seamen and 
soldiers on the plea that a soldier must always be considered as “‘on duty.” 
If this were true, said the Court, the long series of decisions and the many 
discussions on the part of law writers would have been quite beside the point. 
It was an argument valid only in the case of an occupation intended to pro- 
tect public order in the occupied country and without application in a case 
of a simple sojourn in or passage through a country. 

The Court refers to a contrary opinion to be found in American law and 
recognizes that a number of authors share this point of view. It observes, 
however, that another line of opinion firmly refuses to accept this broad ex- 
tension of immunity, and that such is the view of the British writers Law- 
rence and Oppenheim, and is the one which has been held by the British and 
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Australian governments, as witness the limited terms of the Visiting Forces 
Act of 1940, which called for a special extension, by legislation in 1942, in 
order for complete immunity to be granted to American troops in England, 

In support of these opinions the Court examines the decisions and opinions 
given in the Latin American countries, as well as French practice in the mat- 
ter as far back as 1865, all of which, it observes, militate against the claim to 
complete immunity. It results from what has been said, concludes the 
Court, that except in the case of service commandé there exists no interna- 
tional usage, of character sufficiently general to be binding, which would 
extend the claim of immunity to a breach of the criminal law of the country. 
The conflict of opinions and of practices which have arisen only reveals the 
complexity of the problem and the necessity for these to be handled by 
diplomatic agreement, an element which did not exist in the present case. 
The appeal from the decision of the Assize Court on the question of jurisdic- 
tion having been rejected, the accused was remitted to that Court for trial 
(March 8, 1943).* 


SUBSEQUENT DECISIONS 


The highest Egyptian courts have subsequently handed down a number of 
decisions confirming and amplifying their earlier jurisprudence in this in- 
teresting field. 

The general question as to the jurisdiction of the local criminal courts over 
members of visiting forces was again presented in the case of three members 
of the French fleet, which had lain at anchor at Alexandria since the be- 
ginning of the war, under conditions amounting to an internment under 
British control. The sailors were accused of robbing storekeepers by threats 
of violence. Their career was soon interrupted, as they were discovered at 
their third attempt. Two of them succeeded in regaining their ships. The 
other was arrested on shore. All three raised the plea of immunity. 

The question went twice to the Court of Cassation, first on an appeal from 
a conviction on a charge of breaking arrest, and later on an appeal from a 
conviction of the principal offence, and in both cases the plea was rejected.! 
The decision in the trial court is of interest as having been based squarely 
on the general principles laid down in the opinion of our Supreme Court in 
the case of the schooner Exchange, 1810.2 

While dealing with a considerably different state of facts, involving the 
right of seizure of a schooner, Marshall’s opinion, which is often cited by 
European writers, not always with approval, places the claim for immunity 

“It may be of interest to mention that this opinion confirmed an exhaustive opinion in 
the same case rendered by the Court of Assizes, under the Presidency of a British Judge, 
and that the bench of the Court of Cassation itself included both an English and an Amer- 
ican member. 

1 Journal des Tribuneux Mixtes, No. 3257, 21-22, Jan. 1944. 


* According to Professor Moore (Albert J. Beveridge, Life of Marshall, Vol. IV, p. 21) 
this was Marshall’s greatest opinion in the realm of international law. 
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in the case of a foreign warship on the ground of implied consent. It em- 
phasizes the practical reasons in support of the claim for immunity—notably 
the fact that the ship is under the immediate and direct command of the 
foreign sovereign and is employed in the carrying out of national purposes 
whose execution would be practically impossible without concessions by the 
territorial sovereign in the matter of jurisdiction. Testing the particular 
problem before it by Marshall’s reasoning, the Egyptian court found that 
all reasonable basis for the claim to immunity was lacking in the particular 
case of the French fleet, which, while nominally under the control of the 
Vichy Government (a Government no longer enjoying diplomatic privileges 
in Egypt), had been for a long time past “immobilized in an Egyptian port, 
deprived of all liberty of movement, and subject to a foreign control.”’ 

On appeal, the opinion of the Court of Cassation went upon the broader 
ground already taken in numerous earlier decisions and which made it un- 
necessary to examine the particular basis of the decision of the trial court. 

In these precedings an additional question of some interest was raised 
through the fact that two of the accused had regained their vessel without 
being apprehended by the local authorities, and were subsequently sur- 
rendered by their Admiral. The sailors advanced the argument that the 
question of immunity was one involving a privilege of sovereignty and that 
the surrender of these sovereign rights by an Admiral was unauthorized and 
illegal (a position seemingly supported by the French jurists de Merignac and 
Fauchille). The Courts, both trial and Cassation, held that, even if the 
alleged illegality were admitted, this would only involve a question as to the 
relations between the Admiral and the men under his command, without 
affecting the exercise by the Egyptian Government of a sovereign right based 
on territorial jurisdiction. 

Several new opinions have also been handed down in cases involving the 
test of service commandé. In each case the courts have declined to be bound 
to by official declarations or certificates of the offender’s military com- 
manders. They have also held to their previous ruling which looks prima- 
rily to the intention of the authority giving the command rather than to the 
intention or attitude of the offender himself. 

It would seem that the Egyptian courts have been able, in a satisfactory 
way, to surmount the difficulties, anticipated by Gidel and other text writ- 
ers, involved in the application of this rather delicate test. 


MUNICIPAL PROPERTY UNDER BELLIGERENT OCCUPATION 


By WiuuiaM M. FRANKLIN 


Ensign, U.S.N.R.,* Naval School of Military Government 
and Administration, Columbia University 


One of the most interesting and perplexing of the Hague Regulations of 
the Rules of Land Warfare of 1907 is Article 56 of Section III. In the pre- 
vailing English version the article in question reads as follows: 


The property of municipalities, that of institutions dedicated to re- 
ligion, charity and education, the arts and sciences, even when State 
property, shall be treated as private property. 

All seizure or destruction of, or wilful damage to, institutions of this 
character, historic monuments, works of art and science, is forbidden, 
and should be made the subject of legal proceedings.! 


There is nothing particularly perplexing with respect to the general intent 
of the article as a whole. Indeed, most writers on the subject have con- 
sidered the article so self-explanatory as it stands that they have dismissed it 
with a casual reference or have merely repeated the text with perhaps a word 
of explanation indicating the unanimous desire of civilized nations to give to 
philanthropic, religious and artistic property the maximum of preferential 


treatment consistent with the demands of military necessity.? 


* The opinions or assertions contained herein are the private views of the writer and are 
not to be construed as official or as reflecting the views of the Navy Department or the 
naval service at large.—W. M. F. 

1 This is the text as it appears in the United States War Department’s Basic Field Manual, 
Rules of Land Warfare, FM 27-10, pp. 81-82. The French text of the article, which is the 
only official text, was adopted in its present form by the Hague Conference of 1899 and was 
repeated without alteration by the Conference of 1907. This official text reads as follows: 

‘Les biens des communes, ceux des éiablissements consacrés aux cultes, a la charité et a 


Vinstruction, aux aris et aux sciences, méme appartenant a l’Etat, seront traités comme la 
propriété privée. 


“Toute saisie, déstruction ou dégradation intentionelle de semblables établissements, de 
monuments historiques, d'oeuvres d’art et de science, est interdite et doit étre poursuivie.”’ 


*E.g. Mérignac, A., La Conférence internationale de la Paix, Paris, 1900, p. 239; Holls, 
F. W., The Peace Conference at the Hague, New York, 1900, p. 156; Wilson, G. G. and 
Tucker, G. F., International Law, New York, 1901, p. 240; Scott, James Brown, The Hague 
Peace Conferences of 1899 and 1907, Baltimore, 1909, vol. 1, p. 539; Hall, W. E., A Treatise 
on International Law, Oxford, 1917, p. 444; Garner, James W., International Law and the 
World War, New York, 1920, vol. 1, pp. 484-435; Fauchille, Paul, Traité de Droit Interna- 
tional Public, Paris, 1921, vol. 2, p. 249; Hyde, Charles Cheney, International Law, Boston, 
1922, vol. 2, p. 397; Oppenheim, L., International Law, London, 1926, 4th ed., p. 263; 
Freyre, Luis, Derecho Internacional Publico, Buenos Aires, 1940, pp. 353-354; Hackworth, 
Green H., Digest of International Law, Washington, 1943, vol. 6, p. 413. Three writers of 
note who have dealt with the rules of land warfare at considerable length appear to have con- 
sidered Article 56 so obvious as not even to require mention; see Nippold, Otfried, Die zweite 
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in the case of a foreign warship on the ground of implied consent. It em- 
phasizes the practical reasons in support of the claim for immunity—notably 
the fact that the ship is under the immediate and direct command of the 
foreign sovereign and is employed in the carrying out of national purposes 
whose execution would be practically impossible without concessions by the 
territorial sovereign in the matter of jurisdiction. Testing the particular 
problem before it by Marshall’s reasoning, the Egyptian court found that 
all reasonable basis for the claim to immunity was lacking in the particular 
case of the French fleet, which, while nominally under the control of the 
Vichy Government (a Government no longer enjoying diplomatic privileges 
in Egypt), had been for a long time past ‘immobilized in an Egyptian port, 
deprived of all liberty of movement, and subject to a foreign control.”’ 

On appeal, the opinion of the Court of Cassation went upon the broader 
ground already taken in numerous earlier decisions and which made it un- 
necessary to examine the particular basis of the decision of the trial court. 

In these precedings an additional question of some interest was raised 
through the fact that two of the accused had regained their vessel without 
being apprehended by the local authorities, and were subsequently sur- 
rendered by their Admiral. The sailors advanced the argument that the 
question of immunity was one involving a privilege of sovereignty and that 
the surrender of these sovereign rights by an Admiral was unauthorized and 
illegal (a position seemingly supported by the French jurists de Merignac and 
Fauchille). The Courts, both trial and Cassation, held that, even if the 
alleged illegality were admitted, this would only involve a question as to the 
relations between the Admiral and the men under his command, without 
affecting the exercise by the Egyptian Government of a sovereign right based 
on territorial jurisdiction. 

Several new opinions have also been handed down in cases involving the 
test of service commandé. In each case the courts have declined to be bound 
to by official declarations or certificates of the offender’s military com- 
manders. They have also held to their previous ruling which looks prima- 
rily to the intention of the authority giving the command rather than to the 
intention or attitude of the offender himself. 

It would seem that the Egyptian courts have been able, in a satisfactory 
way, to surmount the difficulties, anticipated by Gidel and other text writ- 
ers, involved in the application of this rather delicate test. 


MUNICIPAL PROPERTY UNDER BELLIGERENT OCCUPATION 


By M. FRANKLIN 


Ensign, U.S.N.R.,* Naval School of Military Government 
and Administration, Columbia University 


One of the most interesting and perplexing of the Hague Regulations of 
the Rules of Land Warfare of 1907 is Article 56 of Section III. In the pre- 
vailing English version the article in question reads as follows: 


The property of municipalities, that of institutions dedicated to re- 
ligion, charity and education, the arts and sciences, even when State 
property, shall be treated as private property. 

All seizure or destruction of, or wilful damage to, institutions of this 
character, historic monuments, works of art and science, is forbidden, 
and should be made the subject of legal proceedings.! 


There is nothing particularly perplexing with respect to the general intent 
of the article as a whole. Indeed, most writers on the subject have con- 
sidered the article so self-explanatory as it stands that they have dismissed it 
with a casual reference or have merely repeated the text with perhaps a word 
of explanation indicating the unanimous desire of civilized nations to give to 
philanthropic, religious and artistic property the maximum of preferential 


treatment consistent with the demands of military necessity.’ 


* The opinions or assertions contained herein are the private views of the writer and are 
not to be construed as official or as reflecting the views of the Navy Department or the 
naval service at large.—W. M. F. 

1 This is the text as it appears in the United States War Department’s Basic Field Manual, 
Rules of Land Warfare, FM 27-10, pp. 81-82. The French text of the article, which is the 
only official text, was adopted in its present form by the Hague Conference of 1899 and was 
repeated without alteration by the Conference of 1907. This official text reads as follows: 

“‘Les biens des communes, ceux des élablissements consacrés aux cultes, a la charité et a 
Vinstruction, aux aris et aux sciences, méme appartenant a l’Etat, seront iraités comme la 
propriété privée. 

“Toute saisie, déstruction ou dégradation intentionelle de semblables établissements, de 
monuments historiques, d'oeuvres d’art et de science, est interdite et doit étre poursuivie.”’ 


*E.g. Mérignac, A., La Conférence internationale de la Paix, Paris, 1900, p. 239; Holls, 
F. W., The Peace Conference at the Hague, New York, 1900, p. 156; Wilson, G. G. and 
Tucker, G. F., International Law, New York, 1901, p. 240; Scott, James Brown, The Hague 
Peace Conferences of 1899 and 1907, Baltimore, 1909, vol. 1, p. 539; Hall, W. E., A Treatise 
on International Law, Oxford, 1917, p. 444; Garner, James W., International Law and the 
World War, New York, 1920, vol. 1, pp. 434-435; Fauchille, Paul, Traité de Droit Interna- 
tional Public, Paris, 1921, vol. 2, p. 249; Hyde, Charles Cheney, International Law, Boston, 
1922, vol. 2, p. 397; Oppenheim, L., International Law, London, 1926, 4th ed., p. 263; 
Freyre, Luis, Derecho Internacional Publico, Buenos Aires, 1940, pp. 353-354; Hackworth, 
Green H., Digest of International Law, Washington, 1943, vol. 6, p. 413. Three writers of 
note who have dealt with the rules of land warfare at considerable length appear to have con- 
sidered Article 56 so obvious as not even to require mention; see Nippold, Otfried, Die zweite 
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A few writers, however, have noted that the phrase ‘“ property of munici- 
palities’’ not only stands in an anomalous position with respect to the rest 
of the article but also raises a number of questions requiring explanation. 
Mechelynck observed that the sanction contained in the second paragraph 
of the article does not apply to the property of municipalities although it does 
apply to the property of the various “‘institutions’’ enumerated in the first 
paragraph of the article.* Pillet suggested that the occupant might find 
it rather difficult to give better treatment to the property of municipalities 
than to the ‘‘patrimoine”’ of the State itself.4 Westlake was of the opinion 
that the word “‘municipalities’’ was intended to include ‘‘all local bodies.” 5 
Meurer and Huber felt it significant to note that the article requires prefer- 
ential treatment for all properties of whatsoever type belonging to municipal- 
ities. Meurer believed that the “‘héheren Kommunalverbdénde”’ should also 
be included under the concept of municipalities,* while Huber felt that the 
preferential treatment should be extended to the properties even of provinces, 
provided that such larger units of local government possessed a juridical 
and fiscal identity of their own, independent of the State itself.7 Feilchen- 
feld, on the other hand, is of the belief that “ Article 56 of the Hague Regula- 
tions contains a privilege which is expressly granted to municipalities, but is 
not given to other local subdivisions, as might easily have been done if that 
had been the intention of the drafters.’’® His conclusion is that ‘neither 
the rule nor its real purpose is quite clear’”’ with respect to the property of 
municipalities. 

While the rule as it stands is certainly not clear, these conflicting comments 
bring us no closer to clarification. In fact, they tend primarily to reveal the 
unanswered questions which lie concealed in the text itself. Why, for in- 
stance, should the drafters of this article have singled out only the property 
of municipalities for special treatment? And if they actually intended to 
give to all types of municipal property this extraordinarily preferential 
position, why did they then apparently desire to exclude such property from 
the benefits of the sanction contained in the second paragraph of the article? 
Why was municipal property given what appears to be a special position by 
virtue of its ownership while the other types of property enumerated in the 
article are granted special treatment despite their ownership even by the 


Haager Friendenskonferenz, Leipzig, 1908; Fenwick, Charles G., International Law, New 
York, 1934; De Bustamante y Sirven, Antonio S., Manual de Derecho International Piiblico, 
Habana, 1942, 2nd ed. 

3 Mechelynck, Albert, La Convention de la Haye, Ghent, 1915, p. 438. 

4 Pillet, A., Les Lois Actualles de la Guerre, Paris, 1901, p. 254. 

’ Westlake, John, International Law, Cambridge, England, 1913, part II, p. 121. 

6 Meurer, Christian, Das Kriegsrecht der Haager Konferenz, Munich, 1907, Vol. 2, p. 319. 

7 Huber, Max, “La propriété publique en cas de guerre sur terre’ (trans. by M. Pilet), 
Revue Générale de Droit International Public, Vol. XX, 1913, pp. 680-686. 

8 Feilchenfeld, Ernst, The International Economic Law of Belligerent Occupation, 
Washington, 1942, p. 104. 
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State itself? And finally, if it be assumed that all types of municipal prop- 
erty are to be exempt from seizure as booty and are to be treated in every 
respect as favorably as private property, how is the conscientious commander 
in the field to define the word ‘“‘municipalities’”’ among the heterogeneous 
forms of locai government to be encountered throughout the countries of 
the globe? 

Satisfactory answers to these questions can be found neither in the text of 
the article itself nor in the court decisions which have touched upon that ar- 
ticle. The material available to the writer indicates that in only two cases 
of any significance has Article 56 been called into reference in connection 
with the property of municipalities, and in those cases the courts merely 
alluded to the fact that such property was to be treated as private property 
under the Hague Regulations. It becomes necessary, therefore, to turn to 
the pages of history to find out the real intent of the drafters of Article 56 
and to determine whether the ambiguities in the text itself are not more 
apparent than real. 

Article 56, like many other articles in the rules of land warfare, did not 
originate with either of the Peace Conferences at the Hague. The Confer- 
ence of 1907 simply adopted the article without discussion or alteration 
from the Hague Regulations of 1899.!° The first Hague Conference in turn 
had adopted the article with very little discussion and with only a slight mod- 
ification from the eighth article of the ‘“‘ Project for an International Dec- 
laration concerning the Laws and Customs of War,” drawn up by the 
Brussels Conference of 1874.!! For all practical purposes, then, the text 
of what was to be later known as Article 56 originated with the Brussels Con- 
ference; but in order to place that text in its proper setting it is necessary for 
us to go one step further back and to consider for a moment certain relevant 
provisions in Lieber’s Code of 1863, issued by the United States War Depart- 
ment as the famous General Orders No. 100. Article 34 of Francis Lieber’s 
Code read as follows: 


As a general rule, the property belonging to churches, to hospitals, 
or other establishments of an exclusively charitable character, to estab- 
lishments of education, or foundations for the promotion of knowledge, 
whether public schools, universities, academies of learning or observa- 


* City of Wtodzimierz v. Polish Treasury, Annual Digest of Public International Law 
Cases, vol. 1931-1932, pp. 449-450; City of Pirnu v. Parnu Loan Society, the same, Vol. 
1935-1937, p. 503. 

10 Scott, James B., The Proceedings of the Hague Peace Conferences, New York, 1921, 
Vol. III, pp. 17, 240-252; see also report of the Drafting Committee of the 1907 Conference, 
the same, Vol. I, 1920, pp. 575-576. 

1 The same, Conference of 1899, pp. 563-564, 566. The only alteration made by the 1899 
Conference was the insertion of the verb “est interdite’’ in the second paragraph of the 
article and the dropping of a redundant phrase following the word ‘‘poursuivic”. This 
modification somewhat strengthened but otherwise in no way altered the original meaning 
of the text. 
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tories, museums of the fine arts, or of a scientific character—such prop- 
erty is not to be considered public property in the sense of paragraph 31, 
but it may be taxed or used when the public service may require it.” 


Article 35 of Lieber’s Code required that classical works of art, libraries, 
scientific collections, or precious instruments (such as astronomical tele- 
scopes), as well as hospitals, should be secured against all possible injury. 
According to Article 36 such of these properties as might be moved without 
injury could be used by the conquering state and their ownership could be 
settled by the subsequent treaty of peace. In no case, however, were they 
to be sold or given away, nor should ‘‘they ever be privately appropriated, 
or wantonly destroyed or injured.”’ It may be safely assumed that in draft- 
ing this portion of his code, Lieber was not uninfluenced by the famous resti- 
tution by the Allied Powers of the historic monuments and works of art 
pilfered by Napoleon." 

In view of the wide-spread influence of Lieber’s Code it is not surprising 
that a reflection of the sections cited was to be found in the original Russian 
draft project which served as the basis for discussion at the Brussels Con- 
ference of 1874.* Article 8 of this Russian draft was worded as follows: 

La propriété des églises, des établissements de charité et d’instruction, de 
toutes les institutions consacrées a des buts scientifiques, artistiques et de 
bienfaisance, n’est pas sujette d prise de possession par l’armée d’occupa- 
tion. 

It will be noted at once that neither the Russian draft of 1874 nor the re- 
lated sections of Lieber’s Code made any reference whatever to the proper- 
ties of municipalities as such. The emphasis was placed entirely on the 
worthy character of the property in question, regardless of its ownership. 
The exclusively humanitarian, artistic, or intellectual purposes to which 
such properties are dedicated seemed to justify their being regarded as the 
“‘res sanctae’”’ of what was thought in the mid-nineteenth century to be an 
increasingly civilized world. 

The insertion of the phrase “‘biens des communes”’ (property of munici- 
palities) into the original Russian draft was made, oddly enough, at the re- 
quest of the Prussian Major General von Voigts-Rhetz, the ranking member 
of the German delegation at the Brussels Conference. In the course of the 


2 The text of Lieber’s Code may be conveniently found in the appendix to the 1901 
edition of Wilson and Tucker, as cited. 

18 For discussion of the importance of the Allied decision to restore these objets d’art, see 
Wheaton, Henry, Elements of International Law, 8th ed. with notes by R. H. Dana, Jr., 
Boston, 1866, pp. 431-432; 447-449; Fauchille, work cited, pp. 251-252; Garner, work 
cited, Vol. 1, pp. 434-435. 

14 For influence of Lieber’s Code on the Brussels Conference see Scott, J. B., The Hague 
Peace Conferences of 1899 and 1907, Baltimore, 1909, vol. 1, p. 545; also this JouRNAL, 
Amos §. Hershey, “International Law since the Peace of Westphalia”’ Vol. 6 (1912), p. 52. 

18 Actes de la Conférence de Bruxelles de 1874, Paris, Librairie des publications législatives, 
1874, p. 5: to be subsequently cited as Actes. 


MUNICIPAL PROPERTY UNDER BELLIGERENT OCCUPATION 387 


discussion of the Russian text General von Voigts-Rhetz remarked, some- 
what as an afterthought, that ‘““communes” ought to be inserted ‘dans 
l’énumeration du §8,’’ i.e. along with churches and the other enumerated types 
of charitable, artistic, educational and scientific establishments.'® No mate- 
rial available to the writer adequately explains the motives which induced 
the leader of the German delegation to make this suggestion, but there is 
ample evidence to indicate that in so doing the General had no intention of 
extending preferential treatment to any class of property not already en- 
visaged in the Russian draft.!7_ Indeed, it was the same General von Voigts- 
Rhetz who insisted, almost in the same breath, that Article 8 could not and 
should not prevent the occupant from using convents, museums and churches 
as barracks, field hospitals and observation posts if necessity should so dic- 
tate.'8 It is worth recalling in this connection that the Germany of 1874 
was the avowed champion of the military in general and of the occupying 
power in particular. Her delegates to the Brussels Conference made no se- 
cret of their attitude in this matter, and General von Voigts-Rhetz was es- 
pecially energetic in opposing any suggestion made at the Conference which 
would place additional restrictions on the rights of the occupant or would 
tend in any way to cast unfavorable reflections on the recent actions of the 
German army in occupied France.!® 
The General’s proposal to mention ‘‘communes”’ in Article 8 was accepted 
by the Conference as a minor clarification requiring no discussion. The 
Italian delegate, Count Lanza, supported the General’s motion and suggested 
that the drafting committee might simply insert the words ‘‘biens des com- 
munes,’’—a suggestion which was promptly approved and embodied in the 
following redraft: 
Les biens des églises, des communes, ceux des établissements de charité 
et d’instruction, de toutes les institutions consacrées a des buts scientifiques, 


artistiques et de bien faisance, méme appartenant a l’Etat, seront traités 
comme la propriété privée.*° 


Three points in this redraft are worth noting: (1) The degree of prefer- 


...,p. 2%. 

17 it is interesting to speculate on the General’s motives. Perhaps von Voigts-Rhetz or his 
legal advisor, Dr. Bluntschli, recalled that a considerable number of the art objects seized 
by Napoleon had belonged to communes and various local bodies. Or perhaps the suggestion 
was motivated by the ideology of the Kulturkampf, as a result of which a large number of 
social functions formerly carried on by the churches were being taken over by the local civil 
governments. We know that the Kulturkampf was at its height in the summer of 1874 and 
that Dr. Bluntschli was an outspoken supporter of Bismarck’s policies vis-a-vis the Church. 
See Kissling, J. W., Geschichte des Kulturkampfes im Deutschen Reiche, Freiburg in Breisgau, 
1916, vol. 3, pp. 159-160; also Goyau, Georges, Bismarck et l’église, Paris, 1911, Vol. 2, 
pp. 202-203. 18 Actes... , p. 28. 

19 E.g. see remarks of the General concerning “right” of bombardment (Actes . . . , p. 9), 
“right’’ to use force against recalcitrant prisoners of war (p. 13), “right’’ to treat as war 
criminals those who take arms in a levée en masse (p. 33), the “impossibility” of paying cash 
for requisitions (p. 35), etc. Actes... ,p. 2. 
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ential treatment demanded by the article was reduced by changing the phrase 
“nest pas sujette d prise de possession”’ into the milder form ‘‘are to be 
treated as private property.”’ (2) The word ‘‘communes”’ was added but it 
was not given the initial and distinct position in the paragraph which it was 
subsequently to assume. It was inserted merely as a correlative to the word 
‘‘églises”’ and the correlative functions of charity and education were brought 
out by the appositive clause immediately following the word ‘‘communes.” 
(3) The simultaneous addition of the phrase ‘‘even belonging to the State”’ 
served to emphasize more clearly than before that it was the character of 
these properties which was the determining factor, rather than their owner- 
ship status. Although this phrase might be interpreted as modifying only 
the word ‘‘institutions,”’ it can hardly be doubted that it was intended to 
apply to all types of properties previously mentioned in the sentence. 

To the men of 1874 the insertion of the word ‘‘communes”’ in Article 8 
appeared in no way as an important addition or alteration. The British 
delegate at Brussels, who reported critically and in detail on every phase of 
the work of the Conference, did not even consider it worthy of mention in his 
despatches to Lord Derby, although he had previously considered it signifi- 
cant to report that the Russians had added the word “‘artistiques’’ to their 
original draft of Article 8 before the latter was presented formally to the 
assembled delegates!*!_ Even more significant is the fact that when the 
Belgian delegation about a week later presented a new draft of Article 8, 
designed solely to strengthen and extend the article as much as possible in 
favor of the occupied state, said Belgian draft omitted entirely any reference 
to the property of communes. The wording of the suggested Belgian redraft 
was as follows: 

L’armée d’occupation ne peut prendre possession des églises, hdspitauz, 
établissements de charité ou d’instruction, d moins qu’ils ne sotent indis- 
pensables pour lV’installation des malades et des blessés, non plus que des 
musées, des bibliotéques ou des établissements renfermant des collections 
scientifiques ou artistiques. 

Toute déstruction ou dégradation intentionelle des établissements ci-desud 
énuméré, de leur mobilier, des oeuvres d’art ou de science, ainsi que des 
monuments publics ou historiques doit étre poursuivie par lautorité 
compétente.”* 

As might have been expected, it was General von Voigts-Rhetz who led the 
attack against the highly restrictive provisions of the first paragraph of the 

*1 British and Foreign State Papers, Vol. LXV, 1881, pp. 1037, 1074-1075; the original 
version of the Russian project as circulated to the foreign offices of Europe did not contain 
the word “artistiques’’; the same, pp. 1006-1007. In order to judge the significance of the 
silence of the British delegate respecting the addition of the word “‘communes”’ it is worth re- 
calling that the British delegate attended the Conference only on the specific provisos that 
the conference would not discuss maritime law and would not commit Great Britain to any 
‘“‘new obligations or engagements of any kind in regard to general principles.’”’ The same, 
Vol. LXVI, p. 445, the Earl of Derby to Lord A. Loftus. 

Actes... ,p. 44. 
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Belgian draft. That the reference to the property of communes was omitted 
in the Belgian draft was a matter of no real concern to the General: what 
really worried him, and other delegates as well, was that unequivocal phrase 
“ne peut prendre possession.”’ Leading the opposition, von Voigts-RKhetz 
insisted that Article 8 must not conflict with the realities of military neces- 
sity, which might well force an army to use churches as barracks or even ‘‘to 
take food supplies from religious institutions.’’? The verbal battle which 
ensued was short but decisive and resulted in the prompt rejection of the 
first paragraph of the Belgian proposal. As a measure of conciliation and 
compromise, however, it was decided that the second paragraph of the 
Belgian draft might be added as a second paragraph to the already approved 
text of Article 8. It was also decided at this time, in response to a pointed 
query from the Turkish delegate, that it would be desirable to substitute the 
expression ‘‘ édifices consacrées aux cultes’’ for the more restricted, Christian 
word ‘‘églises.’”’ Bearing these decisions in mind, the drafting committee 
then went to work and produced the following unhappy text which was in- 
corporated without further change into the final act of the Brussels Confer- 
ence: 
Les biens des communes, ceux des établissements consacrées aux cultes, 
a la charité et d’instruction, aux arts et aux sciences, méme appartenant a 
l’ Etat, seront traités comme la propriété privée. 
Toute saisie, déstruction ou dégradation intentionelle de semblables 
établissements, comme ainsi des monuments, des oeuvres d’art ou des musées 
scientifiques, doit étre poursuivie par l’autorité compétente.*4 


It will be immediately apparent that this draft was not an entirely ac- 
curate rendition of the prevailing sense of the Conference respecting the sub- 
ject matter of Article 8. Prior to this draft, for instance, there had been no 
thought of treating the property of communes any differently from that of 
the other types of institutions named in the article. This text, however, 
seems to draw such a distinction, in so far as the word “‘ établissements”’ in the 
second paragraph appears to refer back only to the ‘‘établissements’’ men- 
tioned in the first paragraph and not to the ‘‘biens des communes.” While 
such a distinction may be justified by a strictly textual construction of the 
article as it stands, it does not accord with common logic or with the known 
evolution of the article itself. No such distinction was made in the Belgian 
draft, where the second, or sanction, paragraph logically referred to all the 
“‘établissements’’ enumerated in the first paragraph of that draft. It will be 
recalled, however, that the first paragraph of the Belgian draft had failed to 


*3 The same. 

* Actes... , p. 56. This text is actually the final and official French version of what 
came to be Article 56 of the Hague Conventions, except for the subsequent insertion of the 
verb “est interdite” and the dropping of the redundant final phrase “par l’autorité compé- 
tente.” Above, note 11, p. 385. 

* This is the distinction to which Albert Mechelynck called attention, see above, p. 384. 
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mention the word ‘‘communes’”’ which had been inserted by the Conference 
into the first paragraph of the Russian text of the article. Thus it came 
about that when the drafting committee added the second paragraph of the 
Belgian draft to the first paragraph of the amended Russian text, the hybrid 
resultant did not adequately cover the phrase “‘biens des communes.” 

Another element of this discrepancy is to be found in the surprisingly 
prominent and distinct position which this final draft gives to the phrase 
“bens des communes.’’ Not only does this phrase come first in the article; 
it is also set off syntactically from the remainder of the first sentence in a 
manner neither envisaged in the earlier drafts nor justified by the attitude of 
the Conference toward this particular type of property. The conclusion 
would seem to be justified that this unfortunate shift in word order resulted 
from the desire of the drafting committee to avoid the extremely awkward 
construction which would otherwise have resulted from the simple substitu- 
tion of the phrase ‘‘ édzfices consacrées auz cultes’’ for the single word “‘églises”’ 
as it occurred in the previous draft of the article. 

The sudden prominence and emphasis which the final draft gave to the 
phrase ‘‘biens des communes”’ did, however, serve the useful purpose of stim- 
ulating a certain amount of belated interest in just what those words might 
involve. One of the Italian delegates, Baron Blanc, wondered if it would not 
be advisable to mention in particular “‘public archives and the records of 
vital statistics (actes de l’état civil).”’*® M. Faider of Belgium replied that 
while the phrase would obviously cover such records, it would also include a 
number of other similar establishments, such as “‘land register offices, reposi- 
tories of civil contracts and notarial records.” It was his opinion that all 
such properties by their very nature would be respected by any army and that 
it would be unwise to draw up a list of them which would at best be incom- 
plete.27. This attitude was warmly supported (although with a marked shift 
in emphasis) by the German delegation. Geheimrat Dr. Bluntschli pointed 
out that the article could not prevent the occupant from using such public 
records as he might need for imposing taxes and making requisitions. With 
considerable less subtlety, General von Voigts-Rhetz expressed the opinion 
that such a list would be highly unsatisfactory since the occupant would be 
entitled in any event to seize all plans, documents or records of military value, 
provided, of course, that he gave a receipt for same.28 Agreement on this 
point being clearly unattainable, the Conference moved on to more fruitful 
fields for discussion, and from that day to this the phrase ‘‘biens des com- 
munes’’ has never been officially defined. 

We have already seen, however, that when the Conference inserted the 
word ‘‘communes”’ into the text of Article 8, the term was regarded as illus- 
trative rather than definitive. That is to say, to the men of 1874 the prop- 
erty of communes was not considered a type of property essentially distinct 

SAde...,p. 

27 The same. The italics are those of the present writer. 28 The same. 
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from the other forms of humanitarian, historical, artistic and educational 
properties which constituted the subject and raison d’étre of the article in 
question. Communes, like churches, were merely mentioned as being typi- 
cal and customary owners of property of this general type,—property of 
which the very nature entitled it to more favorable treatment and more 
complete protection than that accorded to any other type of property dealt 
with in the rules of land warfare. This conclusion would seem to be justified 
not only by the manner in which the subject was discussed at the Conference 
but also by the type of communal or municipal activity prevailing in the mid- 
nineteenth century. It is further supported by the specific statement made 
by Dr. Bluntschli regarding this matter in the 1878 edition of his V élkerrecht. 
In explanation of Article 8 of the final act of the Brussels Conference, Blunt- 
schli wrote as follows: 

Da die Gemeinden vorzugsweise eine wirtschlaftliche und Culturbedeutung 
haben, so sind thre Giiter in der Regel der Occupation entzogen. So weit 
aber die Gemeinde auch militdrische Anstalten besitzt, so weit verfallen 
dieselben selbstverstdndlich der feindlichen Kriegsgewalt.?® 

In other words, it was never the intention of the drafters of Article 8 to 
give this highly preferential treatment to any and all types of property owned 
by communes, simply upon the basis of their ownership as such. The cri- 
terion for according this special treatment lay exclusively in the non-military 
nature of such properties and the outstandingly worthy causes to which they 
are dedicated. It was solely this aspect of res sanctae which was thought to 
justify their receiving the protection of the special sanction, found only in 
the second paragraph of Article 8, which was designed to bring to justice the 
perpetrator of acts of vandalism against such properties. 

It was probably because of the emphasis on the nature of the properties 
referred to in Article 8 that neither the Brussels Conference nor the subse- 
quent Hague Conferences ever considered it necessary to define that shadowy 
word ‘‘communes”’ which was later to perplex such writers as Meurer, Huber, 
and Feilchenfeld.*® Since the drafters were interested in defining the prop- 
erty mentioned in Article 8 by character rather than by ownership, they in- 
tentionally used a broad and indefinite generic term, of which the variety of 
translations (even in authoritative texts) illustrates the futility of attempting 
to define the word in terms of a specific unit of local government. The offi- 
cial translation, for instance, which the British delegate at the Brussels Con- 
ference sent back to Lord Derby used the word “parishes” with “‘communes”’ 
written in parentheses.*! Similarly the German texts have always rendered 


** Bluntschli, J. C., Das Moderne Vélkerrecht der Civilisirten Staten, Nérdlingen, 1878, 
p.365. Present writer’s translation of portion cited: “Since communes primarily have a social 
and cultural significance, their properties are removed from the general rule of occupation. 
If the commune, however, also possesses military installations, then the latter would natu- 
rally be subject to the military authority of the enemy.” 3° Above, p. 384. 

* British and Foreign State Papers, 1861, Vol. LXV, p. 1076. 
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the word as ‘‘Gemeinde,” signifying either a parish or a comparable unit of 
local civil government. ‘The translation sent to the Department of State by 
the then American Legation at St. Petersburg in 1874 used the word “‘corpo- 
rations.’’*? The quasi-official American and British translations of the 1899 
text simply took over the word “communes” from the official French text 
and did not attempt to indicate any English equivalent. The handbook 
prepared by T. E. Holland and issued in 1904 ‘‘for the information of all 
ranks of His Majesty’s land forces” translates the word as ‘“‘localities,’’* 
while Huber mentions another authoritative British translation which 
employs the expression “‘local authorities.” The word ‘ municipalities” 
was first used in the English translation of the 1907 Hague Regulations and 
since that time it has tended to become the standard rendition in English.* 
In that same year, however, this JouRNAL used the word “parishes’”’ in its 
version of the Brussels Conference text, while Pitt Cobbett and John West- 
lake have regularly used the expression “local bodies” in their references to 
either the Brussels or Hague texts.*7. From these citations it is clear that the 
word ‘‘communes”’ has a far broader connotation and a less precise denotation 
than the term ‘‘ municipalities” used in the prevailing English translation of 
the article. From the evolution of the text itself it would appear that a more 
accurate rendition of the true meaning of the term might have been ‘“‘com- 
munal property” or ‘collective property,” either of which would have 
brought out the essential characteristic of the property in question without 
implying that its ownership had of necessity to be defined in terms of any 
specific local unit, be it parish, town or province.*® 

Bearing in mind the tentative conclusions suggested by the foregoing an- 
alysis of Article 56, let us examine briefly certain other passages in Section 
III of the Rules of Land Warfare which may throw additional light on the 

8 Papers Relating to the Foreign Relations of the United States, 1875, Vol. II, p. 1017. 

% The same, 1899, p. 546; British Parliamentary Papers, 1899, Misc. No. 1, ‘Correspond- 
ence respecting the Peace Conference at the Hague,” p. 334. 

* Holland, T. E., The Laws and Customs of War on Land as defined by the Hague Con- 
vention of 1899, London, 1904, issued by the War Office. 

% Huber, as cited, p. 686. Since Huber cited these words in English, such a translation 
undoubtedly exists, although the present writer was unable to find it. 

% The official French text remained unchanged in 1907 but for some unknown reason, to 
which no reference is made in the Proceedings of the Conference, the American, British and 
Spanish translations changed ‘‘communes” to “municipalities’’; cf. British Parliamentary 
Papers, Misc. No. 1, 1908, “Correspondence respecting the Second Peace Conference at the 
Hague,”’ Cd. 3857, p. 90; also Scott, J. B., The Hague Conventions and Declarations of 1899 
and 1907, New York, 1915, p. 127, see also p. 127 in the French and Spanish editions of the 
same work. 

37 This JouRNAL, Vol. 1 (1907), Supplement, p. 97; Pitt Cobbett, Leading Cases on Inter- 
national Law, London, 1924, Vol. 2, p. 172; Westlake, as cited, p. 121. 

88 The expression “bienes communales” was actually used in the 1899 Spanish transla- 
tion of the article, while the phrase “propriété collective” was used in referring to the subject 
of Article 8 by M. deMartens of Russia, the president of the Second Commission and Second 
Subcommission; see Scott, Proceedings of the Hague Peace Conferences, 1899, p. 488. 
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real intent of the drafters respecting the treatment and definition of ‘‘munici- 
pal’”’ property under belligerent occupation. Except for Article 56 the word 
“municipalities”? or ‘‘communes”’ occurs only in Article 52 of which the first 
two paragraphs read as follows: 

Requisitions in kind and services shall not be demanded from munic- 
ipalities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such a 
nature as not to involve the population in the obligation of taking part 
in the operations of the war against their country. 

Such requisitions and services shall only be demanded on the author- 
ity of the commander in the locality occupied.*® 


At first reading there would appear to be a certain conflict between the 
spirit of this article and that of Article 56 respecting the treatment of munici- 
pal property. Article 56, although not excluding the ultimate possibility of 
requisitioning ‘‘les biens des communes,” certainly stresses and even sanctions 
the inviolability of such property. Article 52, on the other hand, appears to 
grant such right of requisition as a matter of course, provided that certain 
formalities and conditions are observed by the occupant. A closer analysis 
of Article 52, however, reveals that it was never intended to confirm any 
general right to requisition such philanthropic, educational or artistic com- 
munal properties as were placed in a special category by Article 56. From 
the discussions at the Brussels Conference it appears that the sort of property 
envisaged for requisition under Article 52 would consist of such items as 
food, clothing, lodging, wagons, horses, and harness equipment.*® It was 
the assumption that all such properties would be privately owned and that 
the occupant might requisition them either individually from their owners or 
collectively through the commune. In Article 52, therefore, it was a ques- 
tion not of requisitioning communal property but rather of requisitioning 
private property through the medium of the communal organization. 

It is significant that there is no mention of communes in the second para- 
graph of Article 53 (Brussels Article 6), which confirms the right of the occu- 
pant to seize all means of transportation and communication, depots of 
arms and all kinds of ammunition, ‘‘even if they belong to private individ- 
uals.”"4t ~The omission of any reference to communes in this paragraph would 
seem to support the idea that the drafters of the article did not consider such 
articles of military value as being likely ‘‘biens des communes”’ within the 
sense of Article 56. As Bluntschli said, the communes were regarded as 
having primarily a ‘‘cultural significance.’ 

Respecting public moneys, there are two articles which have a direct 


* FM 27-10, Rules of Land Warfare, p. 84. Neither at Brussels nor at the Hague was 
there any discussion of the word “municipalities” in connection with Article 52. 

Actes... , pp. 35-36. 

“ FM 27-10, Rules of Land Warfare, p. 83. For Brussels Conference text see Actes . . . , 
p. 61. 4 Cf. above, p. 391. 
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bearing on the treatment of municipalities, i.e. Articles 53 and 48. The 
first sentence of Article 53 states that ‘‘an army of occupation can only take 
possession of cash, funds and realizable securities which are strictly the prop- 
erty of the State... .”“8 While this clause undoubtedly has the effect of 
limiting the power of the occupant over the cash, funds and realizable secur- 
ities of all units of local government possessing a fiscal identity distinct from 
that of the State, it is interesting to note that this was not the primary intent 
of the drafters of the article. The original Russian draft of Article 6 of the 
Brussels Project permitted the occupant to seize ‘‘tous les capitaux du Gou- 
vernement.’’** In the course of the Brussels Conference this wording was 
altered to its present form, but not out of any expressed desire to give prefer- 
ential treatment to the funds of local governmental units as such. On the 
contrary, the modification was made in order to preserve from the occupant 
such funds as postal savings, pensions and veterans’ allowances, which, al- 
though held by the State as “‘ propriétaire,’”’ were not “‘strictly the property 
of the State”’ but were actually private property.” 

With respect to Article 48 the evolution was markedly different but none 
the less pertinent to our problem. This article, which in its present form 
dates from the Hague Conference of 1899, reads as follows: 

If, in the territory occupied, the occupant collects the taxes, dues, and 


tolls imposed for the benefit of the state, he shall do so, as far as is pos- 
sible, in accordance with the rules of assessment and incidence in force, 


and shall in consequence be bound to defray the expenses of the ad- 
ministration of the occupied territory to the same extent as the legiti- 
mate government was so bound.“ 


The initial clause of this article implies, but does not clearly state, that the 
occupant is not to collect any taxes except those imposed for the benefit of the 
national Government. Actually the present text is somewhat less emphatic 
on this point than was the original article of the Brussels Project from which 
it evolved. Article 5 of the Brussels text specified that ‘“‘L’armée d’occupa- 
tion ne prélévera que les impéts, redevances, droits et péages déja établis au profit 
de lVEtat . . . ,” and it was the expressed intention of the Conference that 
this provision should exclude provincial and communal taxes.‘7 The desir- 
ability of this exclusion appears to have been predicated on two assumptions: 
(1) that local taxes were used primarily to support the worthy “‘biens des 
communes’’ referred to in Article 8 of the Brussels text; (2) that local func- 
tionaries, as opposed to those of the national State, would continue to carry 
on their customary and essentially social functions under belligerent occupa- 
tion.*® The validity of this second assumption was questioned by the Ser- 


FM 27-10, p. 82. , p.4. 

‘ The same, p. 25, remarks of the Swiss delegate Colonel Hammer; p. 49, remarks of the 
Russian delegate M. Martens. 

46 FM 27-10, Rules of Land Warfare, p. 77. "7 Actes... , p. 44. 

48 This assumption was the basis for the original Article 4 of the Brussels Project which was 
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bian delegate to the first Hague Conference, who pointed out that if the local 
authorities were unable to exercise their normal function of collecting munic- 
ipal taxes and county rates, then it would be ‘‘proper for the occupant whose 
power is substituted for that of the authorities, to take possession of the said 
taxes.’’4 The Conference, however, was not in a mood to consider any ex- 
tension, no matter how logical, of the powers of the occupant respecting the 
collection of taxes. In fact, at that very moment a number of delegations, 
led by the Dutch and Belgian groups, were pressing for the entire abolition 
of the Brussels text on the ground that it confirmed the right of the occupant 
to collect any taxes. As a compromise, it was finally decided that the clause 
should remain essentially as it was in the 1874 draft but that it should be 
tempered by being put in the conditional form. 


While a careful study of all pertinent court decisions since the 1870’s might 
reveal certain interpretations and criteria not fully indicated in the pro- 
ceedings of the Brussels and Hague Conferences, it would appear that on the 
basis of the foregoing analysis of texts and minutes the following conclusions 
might be drawn: 

1. The real subject of Article 56 is property of a distinctly artistic, his- 
torical, scientific, religious or educational character, regardless of the own- 
ership status of such properties. 

2. The reference in the article to the properties of ‘‘municipalities” or 
“communes”? was added as an after-thought and was considered illustrative 
rather than definitive. It was felt that the property of communes would all 
fall within the category of humanitarian or intellectual properties with per- 
haps the exception of public records and archives which justified the special 
mention of “‘biens des communes” in the article. 

3. It was not the intention of the drafters of the article to grant the highly 
preferential treatment of Article 56 to all types of property owned by munic- 
ipalities, simply on the basis of their ownership. Military installations 
maintained by municipalities and all other types of property owned by mu- 
nicipalities which would be susceptible of direct military use and were not 
dedicated to humanitarian, educational, scientific or artistic purposes do not 
enjoy the protection of Article 56. 

4. For this reason it was never thought necessary to define the word ‘‘com- 
munes”’ in terms of any specific unit of local government. The expression 
was intended to include communal property, such as poor houses, asylums, 


voted down in 1899. It was well expressed in the words of Baron Baude, the leading French 
delegate to the Brussels Conference: 


“ 


... dl existe une différence entre les fonctionnaires du gouvernement et les foncticnnaires 
municipauz. Les premiers doivent se retirer devant l’ennemi; les seconds, au contraire,’ne 
peuvent séparer leur sort decelui delaville.”’ See Actes... , p. 23 and p. 61 (text of Art. 4). 


“Scott, Proceedings of the Hague Peace Conferences, 1899, p. 523. 


) 
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park buildings, museums and public records, whether owned by a parish, a 
town or a province. 

5. It was not the original intention of the drafters of the article to place 
the unimportant reference to ‘‘biens des communes’’ in the important position 
of the initial phrase of the article. Careless drafting, rather than well- 
considered intent, was responsible for this misleading word order, which also 
tended to give the erroneous impression that the second paragraph of the 
article (the sanction paragraph) was not intended to cover the ‘‘biens des 
communes.” If the property of municipalities as interpreted by the drafters 
had not been felt worthy of the protection of this sanction, it would not have 
been inserted into the article at all. 

6. Under Article 53 the cash, funds and realizable securities owned by a 
local governmental unit are exempt from seizure, although this was not the 
prime reason which motivated the drafting of the article as it now stands. 

7. It was the expressed desire of the drafters to prevent the occupant from 
colleeting the taxes imposed exclusively for the benefit of local organs of 
government, but this desire was based on the assumption that local function- 
aries would remain in office to collect such taxes themselves. In the event 
of the flight of local functionaries, such a distinction between the collection 
of local, as opposed to national, taxes under belligerent occupation would 
appear to be meaningless. 


RECENT DEVELOPMENTS IN THE TREATMENT OF CIVILIAN 
ALIEN ENEMIES 


By Ropert R. WILSON 
Of the Board of Editors 


The treatment of civilian alien enemies, either in the national jurisdiction 
of a belligerent or in occupied territory, presents questions of public inter- 
national law as well as of municipal law and administration.!. It appears 
that in some of the United Nations in the present war the problem of intern- 
ment of such persons has become less acute as the tide of battle has turned 
against the Axis. In Great Britain, for example, the number of aliens of 
enemy nationality interned under the Royal Prerogative, and whose release 
had not been authorized, was only 6,123 at the beginning of 1944 as com- 
pared with 17,940 at the beginning of 1941.2, Any adequate survey of practice 
during the current war must await the time when complete documentation 
is available. Meanwhile, some recent developments merit consideration 
from the point of view of customary and treaty law. For the present purpose 
attention will be restricted to certain aspects of the general subject. The 
items to be noted will include (1) treatment of American civilians within 
Japanese or Japanese-controlled territory, (2) German treatment of American 
civilians in contrast to her treatment of persons of certain other national- 
ities, and (3) treatment of Japanese nationals in relocation centers in the 
United States. 

There have been, at some time during the present war in the Pacific, an 
estimated twelve to thirteen thousand American civilians in territory under 
Japanese control. Through an exchange effected in July, 1942, over 1,300 

1R. R. Wilson, ‘Treatment of Civilian Alien Enemies,” this JouRNAL, Vol. 37 (1948), 
pp. 30-45. On the desirability of discontinuing the use of “enemy alien”’ as a designation 
of all persons from the territory of the enemy, see Charles Gordon, “Status of Enemy Na- 
tionals in the United States,’ Lawyers Guild Review, Vol. II (1942), pp. 9-20. 

* Statement of the Home Secretary in the House of Commons, Feb. 11, 1943, Parliamen- 
tary Debates, 5th ser., Vol. 386, p. 1436. In March, 1942, it had been stated that there were 
approximately 1,200 Japanese interned in the British Dominions. Same, Vol. 378, p. 1678. 

* The number, including those interned and those not interned, was given as approximately 
10,000 after the exchange of 1942 and 1943, in a statement of Assistant Secretary of State 
Long on November 24, 1943 (Hearings cited in note 31, below, Pt. 4, p. 240). The Assistant 


— said that the American civilians in custody were generally in the hands of Japanese 
civilians, 

Another estimate has put the number of American civilians still in the Far East at 8,300. 
Approximately 1,000 are said to be in hospitals or interned in theirown homes. About 6,000 
are said to be in internment camps, most of them located in the Philippines (four camps), in 
Shanghai (two camps), or in Weihsien in North China (one camp). John Cotton, “Civilian 
“~~ Camps in the Far East,’ Prisoners of War Bulletin, Vol. 2, No. 2 (Feb., 1944), 
pp. 2-4, 
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Americans, Officials and non-officials, were repatriated from the Far East. 
The exchange completed in October, 1943, brought home approximately 
1,240 nationals of the United States, together with 260 nationals of other 
American republics and of Canada.4 The Japanese Government subse- 
quently declined to discuss further exchanges, on the ground that it desired 
‘‘first to receive clarification on certain points respecting the treatment of 
Japanese nationals in the United States.”’ 5 

As is well known, the Japanese Government agreed, early in the course of 
the war with the United States, to apply reciprocally the provisions of the 
Geneva Prisoners of War Convention, 1929,° in so far as its provisions were 
not clearly inapplicable to civilian internees.? 

Difficulties soon developed, even in the matter of sending relief to those 
in custody. In accordance with the letter and spirit of the 1929 Convention, 
the American Red Cross made efforts, beginning early in 1942, looking to the 
shipment of relief supplies to civilians interned (as well as prisoners of war) 
in the hands of the Japanese. The latter, however, expressed unwillingness, 
for strategic reasons, to grant a safe-conduct for any non-Japanese vessel to 
move in Japanese waters. At first they also declined to send a Japanese 
ship to bring in such supplies, but in May of 1944 the Tokyo radio an- 
nounced that the Japanese were notifying the United States of their willing- 
ness to have a Japanese ship proceed to Vladivostok in order to pick up 
supplies which had been accumulating there for some months, for prisoners 
of war and civilian internees.2 A quantity of relief supplies had previously 
reached these Americans when the Gripsholm made its two voyages to the 
Far East, the cargo being transshipped at Marmagoa to the Japanese ship 
Teia Maru. Preliminary reports received by cable from the International 
Committee of the Red Cross show distribution to prisoners of war and civil- 
ian internees in each geographical section.? The Japanese Government has 
also permitted the transfer of funds, through the medium of the protecting 
Power, to persons interned.!° Late in May, 1944, it was publicly an 
nounced that the Japanese had given approval for the purchase of relief 
supplies to a value of $25,000 monthly for civilian internees and prisoners of 
war in the Philippine Islands." 

In their treatment of those interned, the Japanese are legally obligated, 
by adaptation of the Geneva Convention, to conform to humanitarian stand- 
ards in the matters of shelter and diet, correspondence, medical care, and 

‘ Department of State Bulletin, Jan. 15, 1944, p. 79. 5 Same, p. 78. 

6 47 Statutes at Large, 2021, this JourNnat, Vol. 27 (1933), Supplement, pp. 59-86. 

7 A condition inserted in the agreement was that there should be no involuntary labor on 
the part of civilians (i.e., labor other than that connected with administration, maintenance, 
and management of internment camps). Department of State Bulletin, May 23, 1942, p. 
446. ® New York Times, May 9, 1944, p. 10. 

* Prisoners of War Bulletin, Vol. 2, No. 5 (May, 1944), p. 1. 


10 Department of State Bulletin, Jan. 15, 1944, pp. 81-84. 
11 New York Times, May 24, 1944, p. 7. 
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pay for labor if internees elect to work. Inmates of camps are also entitled, 
as of right, to certain opportunities of an intellectual, recreational, and reli- 
gious sort. The course of action which the Japanese have actually followed 
seems to have varied somewhat in different localities.’2 In the Philippines, 
Japanese authorities are reported to give camp committees one peso per 
person per day for purchase of food and other items required for mainte- 
nance of camps; because of shortages, diet is restricted, but internees with 
funds may use them to purchase some supplementary food." Assistant 
Secretary of State Long, in a statement made late in November, 1943, said 
that shelter provided for the interned civilians was fairly good, but that the 
food was poor, the base ration being insufficient to support a healthfully 
vigorous American." 

The United States Government has subsequently made grave charges of 
failure to conform to agreed rules. Following the publication, late in Janu- 
ary, 1944, of eye-witnesses’ accounts of Japanese atrocities against American 
and Filipino prisoners taken in the Philippine islands, the Department of 
State made public the fact of no less than eighty-seven separate representa- 
tions and protests which it had made in 1942 and 1943 because of Japanese 
failure to observe ‘‘the international common law of decency.”’ Many of 
these protests related to civilians exclusively, others to civilians along with 
prisoners of war. The American Government especially emphasized the 
failure of the Japanese to permit Swiss representatives to visit camps and 
interview internees without witnesses. As late as December 2, 1943, in the 
twenty-fourth month of the war, the United States protested that the 
Japanese Government had refused to report the names of all civilians held 
in internment camps." On January 27, 1944, the Department of State 
transmitted through the Swiss Government an extended and comprehensive 
statement in protest against ‘‘deprivations of rights, cruelties, wanton 
neglect, mistreatment and hardships,’’ under eighteen principal categories, 
nearly all of which had some applicability to civilians." 


# As of March, 1944, for example, the Japanese had refused assent to the appointment of 
Delegates of the International Committee of the Red Cross to the Philippines, Thailand, 
Singapore, and the Netherlands Indies. (Statement of Maurice Pate, Director, Prisoners of 
War Relief, American Red Cross, in Prisoners of War Bulletin, Vol. 2, No.3 (Mar., 1944), p. 2.) 

8 John Cotton, as cited (note 3, above), p. 3. 

«Hearings cited in note 31, below, Pt. 4, p. 240. See also the statement by the same 
official as reported in New York Times, Feb. 17, 1944, p. 6. 

* New York Times, Feb. 17, 1944, p. 6. 

* Department of State Bulletin, Feb. 12, 1944, pp. 168-175. 

Among the charges were: that Swiss representatives had not been permitted to go to every 
place of internment, to interview without witnesses, or to have access to all places occupied 
by the prisoners; that representatives of the International Red Cross had been refused per- 
mission to visit most of the places where American nationals are held; that Americans have 
not been permitted to forward complaints to Japanese holding authorities or representatives 
of the protecting Power; that the Japanese have confiscated personal effects of internees and 
have subjected them to insults and public curiosity; that the Japanese have refused to pro- 
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From the European theatre of war, the story is somewhat different. 
Insofar as American and British internees are concerned, this war has not as 
yet brought such serious charges against Germany as have been made against 
Japan. Observance of decencies as toward the two nationalities mentioned, 
however, has been offset by shocking treatment of other peoples. The 
principal United Nations have taken occasion to make solemn pronounce- 
ments concerning war crimes,'? many of which have grown out of the 
treatment of civilians. In Russia the trial and execution at Kharkov of 
individuals charged with war crimes afford grim evidence of feeling against 
the expelled invaders. Russian estimates place at more than two million 
the number of civilians in the Soviet Union whom the Germans have killed."® 
The proportion of these who were alleged guerrillas is not known.'® How- 
ever, the fact of extensive underground activity and guerrilla operations 
against a belligerent affords no legal justification for mistreatment of civilians 
who have clearly committed no act inconsistent with non-combatant 
status.*° 

Forced migration and labor have characterized German policy. In 
February, 1944, it was estimated that out of 29 million workers in the 
Reich, 12 million were foreigners.4 Of an estimated 450,000 Dutch workers 
forced to labor in German factories, some 15,000 are reported to have es- 
caped or failed to return from leave.” It is obvious that there may be ap- 


vide health-sustaining food or to permit the United States to make provision for shipping 
supplemental food and medical supplies; that the Japanese had, contrary to specific agree- 
ment, compelled civilians to perform labor other than that connected with administration, 
maintenance and management of internment camps; that adequate medical care had in many 
instances been denied; that complete lists of internees had not been furnished; that internees 
had not been permitted freely to exercise their religion; that the Japanese had not posted the 
1929 Convention in camps in English translation, thus depriving internees of knowledge of 
their rights thereunder; that, through failure to provide adequate equipment and accom- 
modations the Japanese had forced internees to subsist in inhumane conditions. 

17 See, for example, the statement of President Roosevelt, as reproduced in Department of 
State Bulletin, Oct. 10, 1942, p. 797, and Prime Minister Churchill’s statement before the 
House of Commons on Sept. 8, 1942, in Parliamentary Debates, 5th Ser., Vol. 383, p. 97. 
See generally, on mistreatment of civilians of various United Nations, Punishment of War 
Criminals, a recent undated publication of the United Nations Information Office. 

18 New York Times, May 8, 1944, p. 5 (reproducing estimate of the Russian publication, 
War and the Working Class), and May 13, 1944, p. 4 (reproducing a statement of the Soviet 
Embassy Information Bulletin). The Soviet Extraordinary Commission for Investigation 
of German Atrocities charged that Germans in the Rovno region of Poland had murdered 
more than 102,000 civilians and prisoners of war. 

19 For a comment on the subject of guerrilla status, see G. G. Wilson, “The Guerrilla and 
the Lawful Combatant,” this JouRNAL, Vol. 37 (1943), pp. 494-5. 

20 That such acts have not been local to the Eastern front is suggested by the Badoglio 
Government’s charge that Germans had killed thirty Italian civilians (women, children, and 
old men) at the village of Sant’ Agata, in reprisal for the operation of Italian patriot troops 
behind German lines. New York Times, Feb. 24, 1944, p. 4. 

21 Taylor Henry’s dispatch from Portugal, New York Times, Feb. 28, 1944, p. 5. 

2 New York Times, May 8, 1944, p. 8. It was also reported that 12,000 Dutch patriots 
were held by the Germans as political prisoners. 
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pearance of consent to migration (from an occupied country) through an 
unscrupulous belligerent’s administration of food rationing. It is also true 
that not all the belligerents in the present war have become bound infer 
se by the Prisoners of War Convention of 1929, and have not through adapta- 
tion agreed to apply its principles to the treatment of civilian alien enemies. 
Germany and Russia have not become so bound in their relations with each 
other. However, even in such circumstances the basic principles of human- 
itarianism as indicated in Hague Convention IV of 1907 still apply for these 
belligerents. Forced migration of laborers has been held to be inconsistent 
with these principles.” 

Whatever the motivation, the German Government has, according to 
reports, accorded fair treatment to the 1,491 American civilians (788 men 
and 703 women) who had been listed as interned at the end of the first year 
of war with this country.“ Many of them have already been repatriated, 
another contingent arriving from Lisbon on the Gripsholm about the middle 
of March, 1944.22 Some of these civilians complained of food shortages and 
of cold during their detention at Baden Baden,”* but they did not report any 
such inhumane treatment as the Germans are charged with having accorded 
their civilian enemies of certain other nationalities. Organization of camps 
included the choice by the internees of a camp spokesman, who represents 
them in relations with the German authorities, the protecting Power and the 
organizations concerned with relief; there is opportunity for a limited amount 
of correspondence, as well as for study, sports, and religious worship.?’ 

23 See J. W. Garner, International Law and the World War (1920), Vol. II, pp. 183-4. 

One review of thesituation with respect to the use of prisonersof war as laborers in the captor 
state offers a conclusion which might apply also to the use of civilian laborers: “ Apart from 
isolated instances of exasperation due to the bitterness of the struggle, there would seem to be 
less evidence today of hatred and a desire for reprisals than of the determination to extract 
the greatest advantage from prisoners by fitting them as efficiently as possible into the eco- 
nomic machine of the belligerent countries.’”’ “‘The Condition of Employment of Prisoners of 
War,” International Labor Review, Vol. XLVII (1943), pp. 169-196, at p. 193. 

* New York Times, Jan. 5, 1943, p. 5. 

* On its East-bound voyage the Gripsholm carried ‘18 members of the former French dip- 
lomatic and consular establishments in the United States, 26 German consular officers with 
their wives and families who came into custody of the United States during military opera- 
tions in North Africa, a German consular officer and wife taken in Italy, and several hundred 
German nationals who entered the United States in 1942 from certain of the other American 
republics en route to Germany but who were unable to continue their voyage at that time.”’ 
Also on board were about 375 German nationals to be repatriated on humanitarian grounds 
(involving illness or other circumstances). On the return trip the vessel brought to the 
United States the staff of the former American Embassy at Vichy and of consular offices in 
France, together with certain newspaper correspondents and relief workers, and some persons 
repatriated on humanitarian grounds. Department of State Bulletin, Feb. 19, 1944, p. 189. 
The final list included more than one hundred nationals of other American republics. Same, 
March 11, 1944, p. 288. For later exchange see same, pp. 511, 535. 

* New York Times, Feb. 26, 1944, p. 3. 

*” “Studies and Sports in German Prison Camps,” Prisoners of War Bulletin, Vol. 1, No. 4 


(1943), p. 1; Russell C. Singleton, “Civilian Internment Camps in Germany,” same, Vol. 2, 
No. 1 (1944), pp. 2, 10. 
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In view of food rationing and of the importance to internees of incoming 
mail, an important fact relating to practice in the present war is that, as of 
April, 1944, seven ships (not including the Gripsholm) were making regular 
trips between the United States and Europe with cargoes consisting entirely 
of Red Cross material and mail for prisoners of war and interned civilians, 
Each ship, with a representative of the International Committee of the Red 
Cross on board, and with a neutral crew, proceeds under safe-conduct from 
the belligerents, follows a prescribed route, and announces its position by 
radio at stated times each day.*® 

It remains to consider the treatment which the United States has ac- 
corded civilian alien enemies within its jurisdiction. The number of those 
actually interned has not been very great.2® Administration of the intern- 
ment camps has been the subject of comment elsewhere.*® Perhaps the 
feature of American policy which has given rise to more questions than any 
other has been the removal from the Pacific Coast area of more than a hun- 
dred thousand persons of Japanese ancestry, approximately one-third of 
whom were not born in the United States and hence are not American citi- 
zens. Hearings on the subject before a Senate subcommittee have afiorded 
opportunity for discussion of the status and treatment of the “relocated” 
individuals. ‘The Director of the War Relocation Authority has emphasized 
that the ten centers are not and were never intended to be internment 
camps, ‘‘concentration’’ camps, or places of confinement in the sense of 
prisons. Rather, they had for their purpose (1) to provide communities 
where evacuees might live and contribute through work to their own support, 
pending their gradual reabsorption into private employment and normal 
American life, (2) to serve as wartime homes for those unwilling or unfit to 
relocate from potential combat zones into ordinary American communities.” 


28 “The Red Cross Fleet,” Prisoners of War Bulletin, Vol. 2, No. 4 (Apr., 1944), p. 1. In 
addition to the ships in the trans-Atlantic service, there are also certain “shuttle ships” 
which operate between Lisbon and Marseilles, for the purpose of carrying mail and supplies. 

29 A Department of Justice press release of August 1, 1943, revealed that of the persons 
who had been before Alien Enemy Hearing Boards, 4,120 (including 1,891 Germans and 
2,020 Japanese) had been interned. In a statement on Nov. 14, 1943, Assistant Secretary of 
State Long mentioned 3,174 as the number of aliens then interned. (Hearings cited in note 
31, below Pt. 4, p. 228.) 

In April, 1944, Admiral Nimitz was reported as saying that since the war began, 1,396 
Japanese had been interned in Hawaii, and that 41 were interned in March of this year. 
New York Times, Apr. 12, 1944, p. 9. 

380 First article referred to in note 1, above, at p. 43. 

1 Relocation of Japanese Americans (publication of the War Relocation Authority, 1943), 
p. 2. See also War Relocation Centers, Hearings before the Subcommittee of the Senate 
Committee on Military Affairs, 78th Cong., Ist Sess., on S. 444, especially Pt. 1 (hearings of 
Jan. 20, 27, and 28, 1943), pp. 45, 59-60 (statement of Mr. Gufler of the Department of 
State), Pt. 2 (hearings of Feb. 11, 1943), p. 146 (statement of Mr. Myer), Pt. 4 (hearings of 
Nov. 24, 1943), pp. 247, 254 (statements of General Hayes). The records referred to are 
hereafter cited as Hearings. 

At a meeting in Brooklyn in April, 1944, Mr. Harold S. Fistere, Supervisor of the War 
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“Internment”’ proper is left to the Department of Justice, with whose Alien 
Enemy Control Unit the War Relocation Authority coéperates in the case 
of enemy aliens who require such close custody. The merely ‘‘relocated”’ 
persons (the number of whom had decreased to approximately 88,000 by 
November, 1948, by reason of the release from camps of some 24,000—some 
to return to Japan on exchanges, some Nisei to go into the American Army, 
and still others to go on leave for farm labor or other purposes) * are in a 
distinct category. Their mail is not censored (except that which goes out of 
the United States). They have religious freedom in camps,** and represen- 
tatives of Spain, Japan’s protecting Power, have opportunity to visit them. 
The Provost Marshal General’s Office has taken the position that under the 
agreement with Japan, which incorporates for the benefit of civilian alien 
enemies the principles of the Prisoners of War Convention of 1929, the regu- 
lar civilian food rationing should not be applied.* 

From two of the relocation centers there have been reports of difficulties 
of some seriousness. Incidents at Manzanar, California, on December 6, 
1942, led to substitution of non-Japanese in camp posts which evacuees had 
previously filled.** The center at Tule Lake, California, has, since Septem- 
ber, 1943, been designated as a segregation camp for ‘‘relocated’’ persons 


coming within four major categories considered potentially dangerous to the 
security of the United States.** Following disturbances at this camp early 


Relocation Authority in the Middle Atlantic district, referred to his agency’s problem of 
caring for 75,000 loyal Japanese in nine relocation centers. He said that the Government 
did not intend to keep behind barbed wire persons not charged with any crime, but sought 
to let them have normal lives. He mentioned 20,000 as the number resettled in the Middle 
West and in the East in the preceding fifteen months. New York Times, Apr. 27, 1944, pp. 
1,4. 

® Statement of Director Myer, in Hearings, Pt. 4, p. 256. 

For a suggestion, from a member of the Senate subcommittee, that Japan desired to re- 
ceive, through exchange, those individuals who had been listed as loyal to the United States, 
perhaps in order to punish them, see Hearings, Pt. 3 (March 6, 1943), p. 166. 

% A recent report of the Special Committee on Un-American Activities, 78th Cong., Ist 
Sess., on H. Rep. 282, suggests that the practice of Shintoism in relocation centers ‘is 
treason per se’”’ (App., Pt. VIII, sec. 2, p. 210). Ambassador Grew, however, in a statement 
before the Senate subcommittee, said that Shintoism was “not necessarily a cult which would 
interfere with our Government or country. ... A perfectly loyal American-Japanese 
might have his little Shinto shrine in the house, might bow before it and burn incense before 
it every day, which is as much as to say he wants to keep in touch with the members of his 
family who have gone before.” (Hearings, Pt. 1, p. 113.) For the purpose of passing upon 
the point of whether Americanism and the practice of Shintoism are reconcilable, it seems 
necessary to distinguish between State Shinto and Sectarian Shinto. On this distinction, 
see D. C. Holtom, Modern Japan and Shinto Nationalism (1943), pp. 34 and following. 

* Hearings, Pt. 2, p. 155 (statement of Mr. Barrows, Executive Officer of the War Reloca- 
tion Authority). 

* Quarterly Report, War Relocation Authority, October 1 to December 31, 1942, pp. 49-50. 

* These include “‘(1) those persons who requested repatriation or expatriation to Japan, 
(2) citizens who refused during registration to state unqualified allegiance to the United 
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in November, 1948, Army authorities assumed the administration until 
normal conditions should be restored and the War Relocation Authority 
could resume direction. In conversations which some of the evacuees at 
Tule Lake had with the Director of the Authority, in the course of the events 
between November | and 4, one of the evacuees, admittedly not loyal to the 
United States, insistently raised the question of the status of Japanese in the 
camp under international law.*7 Propaganda agencies in Japan are reported 
to have broadcast that the trouble at Tule Lake arose because Japanese 
nationals there were ill-treated on account of their loyalty to Japan and 
because they protested against involuntary labor,** statements apparently 
not supported by the evidence. 

The United States Government has notified to the enemy its rigid ad- 
herence to accepted rules. Ina telegram of January 27, 1944, transmitted to 
Tokyo through the agency of the Swiss Government, Mr. Secretary Hull 
said, in part, that ‘“‘. . . all the camps, stations, and centers where Japanese 
nationals are held by the United States have been repeatedly visited and 
fully inspected by representatives of Spain and Sweden who have spoken at 
length without witnesses with the inmates, and International Red Cross 
representatives have been and are being allowed freely to visit the camps 
in the United States and Hawaii where Japanese nationals are held.” * 
He also made it clear that “‘. . . American authorities have . . . freely and 
willingly accepted from the representatives of the protecting Powers and the 
International Red Cross Committee suggestions for the improvement of 
conditions under which Japanese nationals live in American camps and 
centers and have given effect to many of these suggestions, most of which, 
in view of the high standards normally maintained, are directed toward the 
obtaining of extraordinary benefits and privileges of a recreational, educa- 
tional or spiritual nature.”’ *° 

As has been indicated,“ the national government agency concerned desires 


States and aliens who refused to agree to abide by the laws of the United States, (3) those 
with intelligence records or other records indicating that they might endanger the national 
security or interfere with the war effort, (4) close relatives of persons in the above three 
groups who expressed a preference to remain with the segregants rather than disrupt family 
ties.’’ (Statement of Director Myer, as of November 14, 1943. Hearings, Pt. 4, p. 214.) 

The question which is submitted to American citizens who are ‘“‘relocated’’ is as follows: 
“Will you swear unqualified allegiance to the United States of America and faithfully defend 
the United States from any and all attacks from foreign or domestic sources and foreswear 
any form of allegiance or obedience to the Japanese Empire or any other foreign government, 
power, or organization?’ (Hearings, Pt. 4, p. 226.) 37 Hearings, Pt. 4, p. 207. 

%8Same, p. 281. When broadcasting that the Japanese were sending to the United 
States an indication of willingness to have a Japanese ship go to Vladivostok to pick up 
supplies for American prisoners of war and internees in the Far East, the Tokyo radio an- 
nounced that the Japanese were protesting against certain treatment which the United 
States had accorded to Japanese nationals. New York Times, May 9, 1944, p. 10. 

%* Department of State Bulletin, Feb. 12, 1944, p. 171. 

#0 Same, p. 170. 41 Note 31, above. 
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to carry out the relocation experiment in the interest of the individuals in- 
volved, as well as that of the country. That placing of those who have been 
in the centers will not always be easy, is suggested by the unfavorable reac- 
tion recently met with when there were plans to send some of the Japanese- 
Americans to certain parts of the Eastern United States.” Intensity of 
wartime feeling may cause the final solution of the problem to be delayed for 
a considerable period. In the meantime, the Constitutional aspects of the 
measures taken are to receive attention, as the Supreme Court agreed on 
May 8 to hear argument for issuance of a writ of habeas corpus on behalf of an 
American-born Japanese woman who seeks to secure release from one of the 
War Relocation Camps in California.” 

Duality of citizenship of the relocated Nisei has figured as one of the 
principal legal problems relating to them. In its opinion in the case of 
Hirabayashi v. United States, decided June 21, 1943, the Supreme Court 
noted that children born in the United States of alien Japanese parents, 
especially those children born before December 1, 1924, are ‘“‘under many 


circumstances deemed, by Japanese law, to be citizens of Japan.“ Some 
months earlier, commenting on Japanese law pertinent to the subject matter, 
Mr. Ambassador Grew said that ‘‘. . . it would appear that a person of 
Japanese parentage born in the United States is regarded as a Japanese sub- 
ject only if he has been declared a Japanese subject by his parents within 14 
days of his birth.” The Department of State had been informed, he pointed 


out, that the separate provision of Japanese law concerning liability for 
military service was not applicable to the first-mentioned provision.* It is 
obvious that no one should be allowed to benefit in war time through a claim 
to the citizenship of two opposing belligerents, especially when there is ample 
opportunity for him to choose between them.“* The law of the United 


“@ New York Times, April 27, 1944, pp. 2, 4. Following the reported protest of Mayor 
LaGuardia there was a move, on the part of an unofficial, inter-racial committee to provide 
a hostel for Japanese-Americans in the Brooklyn Heights section. 

“8 New York Times, May 9, 1944, p. 17. 

320 U. S. 81, 97. The Court referred to the statement in E. G. Mears, Resident Ori- 
entals on the American Pacific Coast (1927), pp. 107-8, 429, and to an estimate by the Japa- 
nese Consul General in San Francisco in 1927 that 51,000 out of approximately 63,000 Nisei 
in the Western United States at that time held Japanese citizenship. 

* Hearings, Pt. 1, p. 116. 

“The problem of relocation in general is complicated by reason of the great difficulty 
which there would be in separating Nisei from Japanese nationals, since this would mean 
dividing some families. Sensitiveness of the United States Supreme Court to the importance 
and delicacy of the issues involved is suggested in the tribunal’s holding that “. . . in 
time of war residents having ethnic affiliations with an invading enemy may be a greater 
source of danger than those of a different ancestry,” while in the same opinion observing 
that “. . . distinctions between citizens solely because of their ancestry are by their very 
nature odious to a free people whose institutions are founded upon the doctrine of equality.”’ 
320 U.S. at p. 100. Mr. Justice Douglas, concurring, said, as President Roosevelt had said 
in a letter to Mr. Secretary Stimson under date of February 1, 1943 (Hearings, Pt. 2, p. 
158), that Americanism is a matter of the mind and heart, and not of race. 
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States concerning expatriation is very liberal,*7 and, although a lower Fed- 
eral court has held that the Government may in periods of distress decline 
to permit resignation of the obligations of citizenship,** the prior provision, 
which denied the right of expatriation when the country was at war, is no 
longer a part of the American statutes. On the other hand, under present 
circumstances there would seem to be no possibility of actually effecting 
expatriation from American nationality in favor of Japanese nationality, 
so long as the individual remains within the jurisdiction of the United 
States. 

Recent evidences seem to support the conclusion that the distinction be- 
tween combatants and civilian non-combatants has not disappeared, that 
disregard of humanitarian principles in the treatment of the latter has de- 
servedly called forth strong protests from the United States and other 
states of the United Nations, and that the Government of this country has 
continued to adhere to rules established through international agreements. 


478 U.S.C.A., sec. 800. 

48 Petition of Peterson, 33 F. Supp. 615 (1940). This case came up before the Nationality 
Act of 1940 went into effect, and while the statutory bar to expatriation, at times when the 
United States was at war, was still in effect. 


THE STATUTE OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Jan Hosts * 


Opinions differ widely as to the part which an international court of 
justice should play in world organization. 

Individuals and governments for whom the pursuit of certain national or 
international aims which are not susceptible of immediate achievement 
transcends the need for law and order will be inclined to conceive the role of 
such a court as more restricted, more subordinate, than those who believe 
that, in the long run, the interests of the mightiest and most dynamic nations 
and the most ambitious ideals of social betterment on a world-wide scale 
will best be served by first securing such measure of orderly world govern- 
ment as is today within our reach. 

Again, some will believe that a certain division of functions is of the essence 
of good government in world organization as elsewhere; that the capacity of a 
court as an organ of government is limited to determining rather than per- 
fecting the law; that, outside of certain narrow limits, the function of law 
making cannot be left to an international court without imperiling its pres- 
tige and usefulness; that war as an instrument of change cannot be ade- 
quately replaced except by political organs embodying the prevailing power 
of world opinion, or the prevailing power of armed might, or both; further, 
that major decisions in international affairs cannot be divorced from their 
enforcement, which mainly rests with the Big Powers. Those holding these 
opinions, in all or in part, tend to look upon an international court of justice 
either as an auxiliary, a technically legal, as opposed to a political, organ of 
world organization, or, at best, as a tender sapling to be protected in its early 
growth. Others are of the opinion that a court of international justice can 
and must be the paramount organ of effective world government. They 
point out that this approach is along the line of least resistance, for the 
reason that majority rule is firmly established in the practice of inter- 
national arbitration and adjudication, and only there; also because arbitral 
decisions have been carried out by the parties almost invariably and those of 
the Permanent Court of International Justice without any exception, which 


* The following paper was composed by Dr. Hostie as a report to the Institute on World 
Organization, Washington, D. C. It was based on a preliminary draft made by Mr. Hugh 
McKinnon Wood, coincides with the consensus of the committee, and takes into account 
views expressed by other members of the committee, including Dr. Ricardo Alfaro, Professor 
Hans Kelsen, Professor Ellery C. Stowell, and two members who felt compelled to remain 
anonymous because of their official positions. No one of the members is responsible for any 
specific item in the paper; Professor Kelsen disagrees with the distinction between justiciable 
and non-justiciable disputes and appointment of the judges by governments, directly or 


indirectly. 
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is far from being the case of other international decisions; they further re- 
mark that, historically, courts with compulsory jurisdiction preceded law- 
making organs as well as the abolition of self-help, and that codification came 
only as the result of centuries of development by case law; they point to the 
experience of the past twenty-five years as tending to confirm the conclusion 
that it was a mistake to take as the keystone of the League of Nations a 
political Council rather than a court of international justice. 

It is not the object of this report to discuss these conflicting points of view 
but any revision of the Statute of the Permanent Court of International 
Justice raises, at the outset, the question of whether that Statute should, in 
substance, be maintained as it is or be incorporated into the future constitu- 
tion of a modified League or new Union of Nations. Prima facie, the latter 
would appear preferable to those who consider that a court of international 
justice should be the keystone of such a League or Union. Partaking of the 
permanent character of the Statute and of the Court, the revised Covenant 
would create among all its Members, but among its Members only, the double 
link of compulsory jurisdiction of the Court over all disputes—at least over 
all those which the Court itself may find justiciable—and of a collective 
pledge to carry out all measures ordered by the Council for the enforcement 
of the Court’s decisions. 

While more than one member of the Committee would advocate such 
complete integration if the state of world affairs at the end of this war were 
still to be what it was in 1919, the majority is of opinion that, things being as 
they are now, such a course would be inadvisable. 

The Statute of the Permanent Court of International Justice, prepared by 
a committee of jurists of international repute, was inserted by the First 
Assembly of the League of Nations as an Annex to a Protocol of Signature of 
December 16, 1920, which was in time signed by fifty-nine States and 
ratified by fifty-one of them. This original Statute was drawn up with great 
care. It has already undergone one revision and, on the whole, it was 
operating to the general satisfaction when the present war broke out. It is 
the foundation of a vast edifice of international commitments, some of 
which are, as is the Statute itself, of a permanent character. It would 
seem unwise to throw all this into the melting pot. 

There is a natural and widespread tendency to believe that, in a “new 
world,” new institutions will be needed. In matters concerning the ju- 
diciary it is of particular importance to guard against the dangers inherent 
in such a tendency. Continuity is of the essence of law and order among 
nations. World organization stands to lose more through lack of con- 
tinuity in the judicial sphere than anywhere else. The Permanent Court of 
International Justice should, therefore, be maintained, subject to such 
changes as the revision of the Covenant of the League of Nations (or the 
substitution for it of a new Covenant or Constitution of a Union of a similar 
world-wide and general character) may demand, and to some further 
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changes, of a relatively minor character, which experience may suggest. 
The advisability of amendments of the second category, such as those which 
are suggested in this report, is based on the assumption that some changes of 
the first category will unavoidably be required. No change appears desir- 
able that would hamper or delay the resumption of the normal functioning of 
the Court. 

Neither the Protocol of Signature nor the Court’s Statute were intended as 
instruments the fate of which might be affected by war; nor do they create 
any obligation which could be suspended by war. The precedent of the 
Hague Conventions on Pacific Settlement, which continued in force during 
and after the first World War without any specific act of revival, confirms 
the conclusion that the Protocol of Signature, together with the Statute, are 
and will remain in force after this war unless modified with the consent of all 
States which are Parties to it. 


A. ORGANIZATION OF THE CouURT 


1. Its Relation to the League, or Union, and to Non-Member States 


The Court was intended as a world court, i.e., a court whose services 
would be at the disposal of all states. Ideally, such a court should be main- 
tained by the whole community of states. If, as was hoped, the League of 
Nations had succeeded in becoming universal, this would, in effect, have 
been the case. Actually the League maintained the Court for the benefit of 
all states and not merely of its own Members, and there have grown up be- 
tween the Court and non-Member states a variety of relationships. 

1) The Protocol of Signature of the Statute is open to signature and 
ratification by the states mentioned in the Annex to the Covenant and by 
such further states as may be admitted later as Members of the League. 
Two of the states mentioned in the Annex to the Covenant—the United 
States and Hedjaz—did not become Members of the League. The Protocol 
of Signature is open to such states and was signed by the United States. In 
addition, a Protocol was drawn up (September 14, 1929) to enable the 
United States to adhere to the Court on special terms, including the faculty 
to withdraw such adherence at any time. Adherence, however, has, so far, 
failed of approval in the United States Senate and the protocols have not 
been ratified by the United States. The Court is unconditionally open to 
these states as it is to League Members. 

2) States not mentioned in the Annex to the Covenant cannot become 
Parties to the Protocol of Signature and the Statute and are thus excluded 
from the possibility of accepting the obligatory jurisdiction of the Court under 
the Optional Clause of Article 36, § 2 of the Statute unless and until they have 
been admitted to membership in the League. This result was intended: 
the adherence of the defeated Powers to the Optional Clause was not de- 
sired in 1920; but it does not promote the purpose for which the Court was 
founded. The Court is open to such states on condition that they sign a 
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declaration accepting obligations corresponding to those resting upon 
League Members (Statute Article 35, §/ 2 and Council Resolution May 17, 
1922). 

3) States that cease to be Members of the League after they have ratified 
the Protocol of Signature continue to be parties to that instrument. The 
revised Statute entitles such states to participate in the election of judges. 
Brazil, Germany and Japan were temporarily granted the privilege of 
taking part in the vote of the Council as well as of the Assembly. The 
aforementioned protocol of 1929 would grant the same privilege to the 
United States. States which have ceased to be Members of the League and 
are not among those mentioned in the Annex of the Covenant have access to 
the Court under the same conditions as those dealt with under 2). 

4) Under Article 35, § 3 a contribution towards the expenses of the Court 
is required from non-Member states whenever they are a party to a dispute, 
unless they are already bearing a share of the expenses of the Court. 

5) The administration and finance of the Court are entirely in the hands 
of the League and of the Court itself. 

6) In 1929, when the protocol revising the Statute was drawn up, it was 
considered necessary that this protocol should be adopted by a conference of 
the parties to the Protocol of Signature and also by the Assembly since the 
League Members which were not parties to the Protocol of Signature, and 
the League as an institution, were entitled to a voice in the amendment of the 
Constitution of a League institution. 

The tangle of relationships described above should be clarified. 

The Court’s connection with the League of Nations, though it caused or 
contributed to its rejection by the United States, greatly promoted its suc- 
cessful operation, not merely by putting it on a satisfactory financial basis 
and providing an administrative framework into which it could fit, but also 
by giving the governments of the League Members, and progressive opinion 
throughout the world, an interest in the Court and a desire to contribute io 
its success. This would not have existed to anything like the same extent if 
the Court had been, like the Permanent Court of Arbitration, an isolated 
institution the management of whose affairs was entrusted to the diplomatic 
representatives of the contracting parties in some capital city. It is healthy 
and natural that a world court should be incorporated in whatever universal 
system of political organization it is sought to create for the community of 
states and its success be thus made one of the objects of the organization. 
This is the best way of securing publicity and healthy criticism for its work 
and of enabling defects in its structure to be corrected by timely action of the 
governments. Whether the League of Nations be restored to full activity 
after the war or a new Union of Nations of a general and universal character 
be created in succession to it, the Court should remain a League or Union 
institution. If, at the outset, the League or Union should not include all 
states, the governing consideration in deciding what is to be the relationship 
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of non-Member states to the Court should be that the Court exists to pro- 
mote universal judicial settlement of international disputes, and not merely 
as a part of the organization. Extension of and submission to international 
justice is a paramount aspiration and necessity of the world community. 
Arrangements which make non-Member states feel that the Court does not 
belong to them, defeat this purpose and should be avoided. 

It would, therefore, be desirable: 

(a) to open the Protocol of Signature, and thereby the Optional Clause, to 
signature and ratification by all states, subject, perhaps, to a right of 
exclusion to be exercised by the Assembly, if this should be considered as 
politically necessary. In that case a qualified majority might be required 
here (perhaps the same as for amendments to the Statute should unanimity 
cease to be required in that respect). It should be pointed out, in this 
connection, that, under the aforementioned resolution of the Council of May 
17, 1922, it is for the Court to decide all questions as to the validity of a 
declaration made, under Article 35, {| 2 of the Statute, by a state which desires 
access to the Court, that such declaration could be general and that it could 
be accompanied by acceptance of the jurisdiction of the Court as compulsory, 
with this limitation, however, that such acceptance may not, without special 
convention, be relied upon vis-d-vis Members of the League or states men- 
tioned in the Annex to the Covenant. Thus questions of recognition of 
states to which such declaration might give rise were left to the Court to 
decide. 

(b) to give non-Member parties to the Protocol of Signature the right to 
take part, on the same footing as Members, not merely in the election of 
judges, but also in all discussions and votes of the League, or Union, which 
relate to the administration and finance of the Court or to proposals affecting 
the Statute. 

(c) to impose on such non-Member parties the obligation of paying to the 
League, or Union, an annual contribution equal to the share of the Court’s 
budget which they would have borne if they had been Members. 

In the event of the dissolution of the League without simultaneous crea- 
tion of a new world organization for general purposes, the Court would have 
to be maintained by the parties to the Protocol of Signature through some 
form of special organization such as exists for the Permanent Court of 
Arbitration or such as is provided for in the unratified League Convention of 
November 16, 1937, for the creation of an International Criminal Court.! 


2. Election of the Judges 


Like administration and finance, and for the same reason, the election of 
the judges of a world court is a function which must belong to the commu- 
1 See the text of this convention and the related convention on the repression of terrorism 


in the League of Nations publication “Proceedings of the International Conference on the 
Repression of Terrorism.” League of Nations, Publications, 1938, V. 3. 
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nity of states, i.e., to the governments, if the court is to be acceptable to all 
the states. Furthermore, it is desirable that the function should be exer- 
cised, not through some ad hoc assembly of delegates, but through a body 
like the Assembly of the League of Nations, which as the organ of a world 
association of states has developed a sense of collective responsibility, and in 
which the delegates are accustomed to working together and are likely to 
have greater freedom of action, and often greater authority with their gov- 
ernments, than delegates to a special electoral conference. 

If this be so the present system is sound in principle. Certain questions 
may be raised regarding it. 

The first is whether any changes can be suggested which would increase 
the probability of good appointments being made. To ask this question does 
not in any way imply that the standard of appointments has been low. On 
the contrary it has on the whole been remarkably good; but the court 
elected in 1930 was felt by some to be a weaker tribunal than that elected in 
1920, and no effort should be spared to secure judges whose character and 
ability commands universal confidence. 

It would seem, however, that there is nothing to be accomplished from 
this point of view by tinkering with the Statute. The qualifications which 
it requires in candidates could be made more precise or more severe, but 
there is no way of eliminating persons who do not satisfy these requirements 
except through the votes of the governments. A high standard of appoint- 
ments must, therefore, result a) from the majority of the governments being 
determined to create a strong Court and b) from service on the Court being 
attractive to men of high calibre. These conditions are likely to prevail in 
increasing measure as the Court prospers and its importance and activity 
increase. 

Two reasons, moreover, make it difficult to exact a particular standard 
of qualifications in all the judges. The first lies in the provision of the 
Statute—a provision indispensable for a world court—that the judges shall 
all be of different nationalities and the Court as a whole represent ‘the main 
forms of civilization and the principal legal systems of the world” (Art. 9). 
This means that to some extent weaker candidates must be preferred to 
stronger on the ground of the civilization or the legal system which they 
represent. Secondly, if one considers what qualities should be united to 
form the ideal international judge, such as knowledge of both the official 
languages of the Court; adequate acquaintance with and a common sense 
outlook upon the real facts of international relations; arbitral experience, Or, 
at least, practical experience, preferably judicial, in the administration of 
law and, above all, special proficiency in international law as well as knowl- 
edge of the general principles, at least, of more than one national law system, 
one can hardly expect to find them united in each one of a sufficient number 
of candidates and must be contented if they exist in the Court as a whole. 

The question next in importance is whether the system of election for 4 
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given term (nine years) ought to be maintained or whether judges should be 
appointed for life. Opinions in the Committee are divided on this question. 
The majority favors the maintenance of the present term; two of the mem- 
bers would prefer to see the judges appointed for their lifetime as they see in 
this a strengthening of the independence of the Court and a change which 
seems both feasible and opportune. 

All are, however, in agreement as to the desirability of an age limit. If 
the system of the appointment for a term of nine years is maintained, it is 
suggested that no person should be eligible after 66 years; if the appointment 
for a lifetime is preferred, compulsory retirement at 75 years might be 
provided. 

In the first alternative it is suggested that, instead of all the judges 
retiring every nine years, one third should retire every three years in order 
(a) to make the Court more responsive to changes in the times, (b) to avoid 
the situation of 1939 when the third general election had to be postponed, 
and (c) to ensure continuity in the membership of the Court. It is pointed 
out that a system of retirement in rotation already exists for the Council of 
the League. 

The question has been considered whether the rather cumbersome ma- 
chinery of the elections could be simplified by eliminating the nomination of 
candidates by national groups and the participation in the elections of the 
Council, or whatever body of the same general nature may be substituted 
for it. 

As to the question of the national groups the Committee is of opinion that 
the system of presentation by such groups is preferable to direct nomi- 
nations by governments. The present device may not have fully achieved 
what was intended, namely restricting the electors to candidates nominated 
by independent and well qualified persons; it has, however, been far from 
useless in that respect. One of the members, while maintaining the system 
of nomination by national groups, has suggested some changes in its modali- 
ties; the other members are in favor of the existing system. In the opinion 
of the latter this is one reason, among others, which renders the maintenance 
of the Permanent Court of Arbitration desirable, if not necessary. 

In any system of world organization that may be adopted it is likely that 
there will be, in addition to an Assembly, a body of the same general nature 
as the Council of the League of Nations. The participation of the Council 
in the election was the device by which the Committee of Jurists who drew 
up the first draft of the Statute reconciled the demand of the Great Powers 
for permanent representation on the Court with the demand of the other 
Powers for equality of status. It seems not to have been necessary for this 
purpose. At each of the two general elections which have occurred the 
candidates of the Great Powers have been elected by both the Council and 
the Assembly at the first ballot, and there is every reason to suppose that 
they would be elected with equal facility if the Council ceased to elect, since 
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the desirability of the representation of these Powers on the Court in the 
interest of the success of the institution is generally recognized. This 
inference from past practice is strengthened by the fact that, from 1926 
onward, the number of non-permanent members of the Council was raised to 
six, later to nine and, finally to eleven. Several members of the Committee 
are of opinion that, on the basis of this experience, there seems to be every 
reason for simplifying the procedure by entrusting the election of the judges 
to the Assembly alone. One member, however, thinks that this might give 
an undue influence to smaller States. Should this view prevail, at least 
temporarily, then it would probably be wiser to be content with the existing 
arrangement while perhaps providing in the amendment clause (see below) a 
method whereby the mode of election, as well as other matters concerning 
the organization of the Court and its procedure, could more easily be 
modified than is at present the case. 


3. The Size of the Court 


The revised Statute fixed the number of the judges at fifteen, instead of 
the original number of eleven, with four deputy judges. (There are no 
longer any deputy judges.) It requires the full Court to sit, except as other- 
wise provided, but the Rules of Court may provide for allowing one or more 
judges, according to circumstances and in rotation, to be excused from sitting. 
The previous quorum of nine judges has been maintained. 

As regards the number of judges, one member of the Committee has sug- 
gested that it be increased to seventeen; the others are in favor of the status 
quo in this respect. As to the number of judges actually sitting in a given 
case, the suggestion has been made ? that it should be limited to eleven, not 
counting any judges ad hoc. It seems preferable to leave the matter, as at 
present, to the Rules of Court and to the practice of the Court under these 
rules. 


4. Privileges and Immunities 


Article 19 is clearly deficient. One of the members of the Committee has 
suggested the following text: ‘‘The members of the Court shall enjoy the 
privileges of extraterritoriality in all the states Members of the League; their 
citizenship and allegiance to their home state is suspended during their func- 
tion as members of the Court. The document certifying their membership 
in the Court shall be recognized as diplomatic passport by all the states of the 
League.” 

Without going into the details of this vast matter, which could only be 
dealt with adequately in a special study, it may be pointed out that, in addi- 
tion to the position of the members of the Court, the status of its personnel 
and of its premises, including the residence of its members and of its per- 


Commission to Study the Organization of Peace, Annex I D 4 to the Preliminary Report 
of March, 1941; International Conciliation No. 369, p. 346, point 3. 
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sonnel, should be considered, both from the negative point of view (absence 
of interference, infringement, etc.) and from the positive one: maintenance 
of order, contempt of court, etc. The question of the legal vacuum which is 
created, both as to the law applicable in both private and criminal matters 
and as to jurisdiction over the members of the Court itself and over its 
personnel, is one of extreme delicacy; for example, should the Court be 
given jurisdiction to try one of its members who might be accused of man- 
slaughter and, if so, according to what law? Or should it be left to the 
Court to waive the immunity of one of its members and, if so, is that an 
adequate solution to the difficulty? These and similar questions unavoid- 
ably arise as soon as one attempts to design an adequate status for any inter- 
national organization; obviously, however, guaranties, analogous but not sim- 
ilar to those which, in international custom, protect diplomatic agents, their 
personnel and their premises, must be particularly strong where the independ- 
ence of the international judiciary is at stake. It may even be considered 
that suspension of allegiance during the time that the international judge is 
in active service is insufficient and that he should be protected for the 
duration of his lifetime. 


5. Special Chambers—The Chamber of Summary Procedure 


Although the Chamber of Summary Procedure has only dealt, down to the 
present, with two cases, both between the same two parties and related to 
the same subject matter, it seems clear that this Chamber should be main- 
tained. It is incompetent to give Advisory Opinions, but it can always be 
resorted to by the parties to a suit if they agree todo so. No changes as to 
this Chamber are suggested. 


6. Special Chamber for Communications and Transit 


The suppression of this Chamber, which has never been used, is suggested 
by the Committee. It was already advocated, at the time of the revision of 
the Statute, by the Organization for Communications and Transit of the 
League of Nations.® 


7. Special Chamber for Labor Cases 


This Chamber also has never been used. Its suppression is, however, not 
advocated. One member of the Committee, specially competent in labor 
matters, has convincingly pointed out that a useful future for this Chamber 
can still be conceived and that nothing would be lost by leaving matters here 
as they stand. He has further pointed out that, while, in matters of com- 
munications and transit, the full Court is assisted by technical assessors only 
when desired by the parties or decided by the Court (which has never been 
the case), in labor cases the full Court must always be assisted by such 
assessors. It is because all cases dealt with so far have been handled under 


3 League of Nations, Publications, 1929, VIII 7, pp. 11, 64. 
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advisory procedure that assessors have not yet sat. While the Organization 
for Communications and Transit has always contended that the presence of 
such assessors is at best useless and may actually be detrimental, this same 
member of the Committee is of opinion that in labor matters the assessors 
may, in certain cases, have a very useful function to fulfill. 


8. Regional Chambers; Special Chamber for Claims on 
Behalf of Private Persons 


The Committee concurs in the views expressed in the following passage by 
Mr. C. Wilfred Jenks: ‘“‘The coéxistence of the Permanent Court of Inter- 
national Justice and of entirely independent regional international courts 
would involve at least two dangers. There would be a danger of conflicts 
regarding jurisdiction and a danger that regional courts might be inspired by 
regional legal conceptions to such an extent that their decisions might preju- 
dice the future unity of the law of nations in respect of matters regarding 
which uniform rules of world-wide validity are desirable.” 4 

In 1942 Mr. McKinnon Wood, discussing the question of creating an 
Inter-American Court, said: ‘‘The existence of two courts would hardly be 
favorable to a uniformly progressive development of international law. If 
there is sufficient need for a court situated in the Western Hemisphere it 
might be possible to consider some such arrangement as a division of the 
present Court into two regional chambers and the establishment of a right of 
appeal, on points of law only, to the whole Court sitting in full strength to 
hear such appeals.”’> Similarly, it has been pointed out to one of the mem- 
bers of the Committee by an eminent authority in the field of private inter- 
national law, that a division of labor within the Court, whereby some of the 
judges would habitually deal with cases mainly involving questions of public 
international law and others with those, including most of the claims pro- 
ferred on behalf of private persons, mainly involving questions of private 
international law, might be desirable. 

The Committee is of opinion that, in order to take such possibilities into 
account, it would suffice to vest the Court with power to create, as need may 
arise, additional special chambers with reference either to geographical 
regions or to subject matter, provided always that cases should be heard by 
the full Court unless parties agree to demand that the case be heard by one 
of these special Chambers. It might be left to the Rules of Court to provide 
for any or all of the following procedures: appeal from a special chamber to 
the full Court; transfer of a case to the full Court ordered by a special 
chamber or, in certain defined circumstances, by the full Court itself; refer- 
ence by the special chamber to the full Court, for decision by the latter, of 
some special point arising in the course of a case. 


4C. Wilfred Jenks, “Regionalism in International Judicial Organization,” this JoURNAL, 
Vol. 37 (1948), p. 315. 

5 World Organization, A Symposium of the Institute on World Organization, Washington, 
American Council on Public Affairs, 1942, p. 305. 
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9. Judges ad hoc 


Judges ad hoc (Article 31) have proved to be very useful. No change is 
suggested in this respect. 


10. Should the Court Be Considered To Be in Permanent Session? 


The revised Statute converted the Court into a tribunal which is techni- 
cally always in session, except during the judicial vacations, and whose 
members are required to hold themselves always at its disposal. There is 
some reason to think that this obligation, which can be interpreted as im- 
porting the duty to reside within not more than a certain number of days 
journey from the seat of the Court, has tended to render membership of the 
Court less attractive to candidates from countries at a great distance from the 
seat of the Court. But to abandon the principle of permanence would sug- 
gest that the Court was not expected to be fully employed, and the growth of 
air travel will diminish the difficulty mentioned, if it still exists. 


11. The Seat of the Court 


Two suggestions may be made: 

(a) That the Statute should be amended so as to give the League or its 
successor power to change the seat, as can be done for the League itself by a 
decision of the Council under Article 7, { 2, of the Covenant. It seems un- 
desirable on general grounds that such a change should require an amend- 
ment of the Statute of the Court. There is no ground, of course, for dis- 
satisfaction with the treatment which the Court has received at the Hague, 
and none would be implied by the amendment. 

(b) That in view of what happened in 1940 the Court itself should be 
given formal authorization to hold its sessions away from its seat in case of 
emergency. 

One member of the Committee is of opinion that the seat of the Court 
should be established at the seat of the League. While concurring, in prin- 
ciple, in this opinion, another member believes that the suggestion under (a) 
made by the Committee would suffice ultimately to achieve this end. 


B. COMPETENCE OF THE COURT 
1. Optional or Compulsory Jurisdiction under the Statute 


Should acceptance of the Statute involve submission to the Court’s juris- 
diction? 

The draft of the Advisory Committee of Jurists gave the Court compul- 
sory jurisdiction over certain classes of legal disputes. When the draft came 
before the Assembly this was found not to be acceptable to the majority of 
the Governments. The present Optional Clause was substituted for the 
Committee’s system and the question of establishing the Court was thus 
separated from that of making its jurisdiction compulsory. Progress in the 
latter direction was left to be accomplished gradually through acceptance of 
the Optional Clause and conclusion of treaties outside the Statute. 


¥ 
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Subsequent events have, it is suggested, demonstrated the wisdom of this 
decision and, in the opinion of most of the members of the Committee, it 
would be a mistake to propose amendments of the Statute for the purpose of 
giving the Court this or that form of compulsory jurisdiction. In order to 
be utilized the Court must first be accepted and it is important, for this pur- 
pose, that its Statute should retain the character of an instrument which can 
be signed and ratified without incurring any obligation to submit to suit 
before the Court. 

It need hardly be pointed out that this does not preclude permanent 
commitments either under Article 36, { 2 of the Statute or in virtue of a per- 
manent Covenant or international constitution whereby all the members of a 
League or Union would bind themselves inter se. 


2. Suggestions for Extending the Court’s Jurisdiction 


Many such suggestions are heard today. It is not always clear whether 
they contemplate amending the Statute to give the Court compulsory juris- 
diction, but most of them involve changing Article 34 which provides: ‘‘ Only 
States or Members of the League can be parties in cases before the Court.” 


Appeals from Arbitral Tribunals. 


There is much support for the idea that it would improve the machinery of 
international arbitration to recognize the Court as a court of appeal from 
arbitral tribunals, more particularly in cases where the tribunal is alleged to 
have assumed jurisdiction without being entitled to do so or to have ex- 
ceeded its powers and also possibly in other matters. 

This can, to a certain degree, be done by appropriate treaty provisions 
outside the Statute, since the definition of the cases which states can bring 
before the Court is sufficiently wide to cover disputes regarding arbitral 
awards. The Court itself in its revised rules of Court has inserted a section 
on the subject consisting of one article of which the following paragraphs 
may be quoted: 


Article 67. 1) When an appeal? is made to the Court against a 
decision given by some other tribunal the proceedings before the Court 


6 Statute, Art. 36; ‘The jurisdiction of the Court comprises all cases which the parties re- 
fer to it and all matters specially provided for in treaties and conventions in force.”’ Cove- 
nant, Art. 14: . . . ‘“'The Court shall be competent to hear and determine any dispute of an 
international character which the parties thereto submit to it. . . .” 

7 The Court adopted this expression with some hesitation and on the understanding that it 
was not to be understood in the technical sense which any particular legal system might give 
to it. See statements by Judges Fromageot and Rostworowski on p. 343 of the minutes of 
the Court’s discussions of the revision of the Rules of the Court in the year 1935 (Court 
Publications, Series D, No. 2, Third Addendum: Elaboration of the Rules of the Court of 
March 11, 1936). 
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shall be governed by the provisions of the Statute of the Court and of 
the present Rules. 

3) The document instituting the appeal shall contain a precise 
statement of the grounds of the objections to the decision complained of 
and these constitute the subject of the dispute referred to the Court. 


A clause under which certain appeals have been brought to the Court is 
found in Article X of the ‘‘ Accord (No. II) pour le réglement des questions 
relatives aux réformes agratres et aux tribunaux arbitraux miztes’’ which was 
concluded at Paris on April 28, 1930, between Hungary, Rumania, Czecho- 
slovakia, and Yugoslavia.* The clause is as follows: 


“‘ Pour toutes les sentences de compétence ou de fond rendues désormais 
par les tribunaux arbitraux dans tous les procés autres que ceux visés par 
Varticle premier du present Accord, la Roumanie, la Tchécoslovakie et la 
Yougoslavie, d’une part, et la Hongrie, d’autre part, conviennent de 
reconnattre a la Cour permanente de Justice internationale, sans qu’il y ait 
besoin de compromis spécial, compétence comme instance d’appel. 

“‘Le droit d’appel pourra étre exercé par voie de requéte par chacun des 
deux gouvernements entre lesquels se trouve constitué letribunal arbitral mizte, 
dans un delat de trois mois a dater de la sentence dudit tribunal.” 


In 1928-1931 the League of Nations investigated the question of giving 
the Court jurisdiction in appeals from arbitral tribunals. In the latter year 
various proposals, including a draft protocol open to all states, were before 
the First (Legal) Committee of the Assembly, but the subject was ultimately 
adjourned sine die. 

It would seem to be a timely development, in the spirit of the Hague Con- 
ferences of 1899 and 1907, to provide in a revised Statute, that, subject to 
the special provisions contained in treaties in force, whenever an arbitral 
tribunal is alleged to have assumed jurisdiction without being entitled to do 
so or to have exceeded its powers, an appeal may be brought to the Per- 
manent Court of International Justice within a period of time to be specified. 
This would do away with the danger of rejection of an arbitral award as null 
and void and thus strengthen international arbitration without impairing the 
freedom of states to peacefully settle international disputes in the way which 
seems to them most appropriate. 

In connection with this question two members of the Committee have 
suggested that it would not be a negligible contribution to the development 
of international law if, in future, some instrument, perhaps the revised 
Covenant, or the Constitution of a new Union of Nations, provided for 
registration and publication of all decisions rendered by arbitral tribunals. 


8 Court Publications, Series D, No. 6; Collection des textes régissant la compétence de la 
Cour, p. 620. 
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Proceedings in which not all the Parties are States, or Members of the League of 
Nations, or of its Successor. 


As, in its opinion, compulsory jurisdiction should not be conferred on the 
Court under its Statute, the Committee will only be concerned to examine 
whether any suggestions falling under the above heading are of a nature to 
make it desirable to alter Article 34. Such an alteration would have two 
effects. It would enable cases of the kind considered to be brought before 
the Court by agreement between the parties. It would also open the way to 
general agreements giving the Court compulsory jurisdiction. 

Two types of suggestions may be distinguished: (i) Opening the Court to 
proceedings by and against individuals and corporations; (ii) Opening the 
Court to proceedings by and against certain unions of states. 

i) Proceedings by and against individuals and corporations. 

The mere existence of the Court has tempted some generous-minded inter- 
nationalists to suppose that an extension of its jurisdiction ratione personae 
to individual human beings and artificial legal persons of national law is all 
that is necessary to provide legal remedies for various wrongs for which they 
feel redress cannot at present be obtained by any practicable procedure. 
Thus Prof. W. G. Rice, Jr., discusses sympathetically several examples of 
such proposals. He gives his support: 

a) To the proposition that the Court should be made competent to ad- 
judicate claims by individuals against foreign states, usually ‘‘but not 
always”’ after the claimant has exhausted the local remedies. The claim- 
ant’s own government would have a right to veto the presentation of the 
claim to the Court, but the defendant state would not be able to refuse to be 
sued. The expected advantage is the political advantage of stopping states 
from acting as debt collectors. 

b) To the proposition that the Court might act as a tribunal before which 
states and international institutions would prosecute persons charged with 
crimes ‘‘against the whole world,” such as piracy, slave-dealing, illegal trade 
in narcotics, and even wrongs done to the particular state itself such as the 
counterfeiting of its currency, stamps or passports. 

Mr. Rice also mentions, but discourages, the idea that the Court might 
act as a court of appeal from national tribunals in cases of alleged denial of 
a ‘‘fundamental right,’’ which deserves universal recognition. 

It is quite feasible to give an international court jurisdiction over human 
beings and artificial legal persons. The defunct Central American Court 
could entertain suits by individuals against the states which established it 
and two elaborate conventions which have not come into force have been 
drafted for the purpose of setting up special world courts competent to hear 
proceedings in which private persons or corporations would be parties: The 
Hague draft convention of 1907 for the creation of an International Prize 


® International Conciliation, as cited, p. 505. 
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Court and the League of Nations convention of November 6, 1936, for the 
creation of an International Criminal Court.!° The first of these tribunals 
was to hear appeals from national prize courts. The second was to serve the 
limited purpose of enabling parties to the convention having in their custody 
a person accused of a terrorist offense against another party, and unwilling to 
extradite or try the person in their own courts, to send him for trial to an 
international court; only nationals of parties to the convention were to be 
treated in this manner. 

But the difficulties which stand in the way of using the Permanent Court 
of International Justice for these, or similar, purposes, as for the purposes 
mentioned in Mr. Rice’s monograph, are so formidable that it would be 
difficult to justify amending Article 34 of the Statute in order to make this 
possible. Indeed the present form of the article may be thought a valuable 
safeguard against attempts to give the Court functions which it could not 
discharge without danger to the performance of its original and proper 
function. 

The status and operation of the Court would be transformed if, in addition 
to its existing jurisdiction, it could effectively be given jurisdiction as a 
tribunal open to private interests for the prosecution of claims against for- 
eign states, as a court of criminal justice trying several species of crime and 
as a universal court of appeal from national tribunals on issues relating to 
“fundamental rights’? raised by private persons, or as any one of these 
things. It seems out of the question that any system of electing the judges 
could produce a court which would seem satisfactory to all the interests 
throughout the world which the new forms of jurisdiction would affect and to 
all the sections of public opinion which would be interested in their exercise. 

Besides, the vindication of a legitimate private claim may raise questions 
which it may not be in the national interest, or even in the general interest of 
the community of states, to have raised in the forum where the rights and 
duties of states towards each other are judicially determined. 

Finally, while the Permanent Court of International Justice may fre- 
quently deal with questions of national law, particularly in cases of diplo- 
matic protection, its principal function should remain the determination of 
public international rights. If the new forms of jurisdiction were a success, 
they might, however, overshadow the old and the Court become an inter- 
national civil court and a criminal court which also decided disputes between 
states. Such a development might react detrimentally on the efficiency and 
prestige of the Court as the supreme guardian of public international law, 
quite apart from the fact that the establishment and expenses of the Court 
would have to be much greater and its structure could hardly remain the 
same. 


10 See the text of this convention and the related convention on the repression of terrorism 
in the League of Nations publication Proceedings of the International Conference on the 
Repression of Terrorism, League of Nations, Publications, 1938, V. 3. 
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Therefore, insofar as it may be found necessary or desirable to provide for 
the possibility of proceedings by or against individuals and corporations in 
international courts (a question which is outside the scope of the present 
report) the solution would be to have special tribunals such as international 
criminal courts, international administrative tribunals, international ad- 
miralty courts, international claims tribunals, etc., erected for the purpose. 

In instituting such courts or tribunals, it might be found desirable, how- 
ever, to provide,—as one member of the Committee suggested,—for the 
reference, by such courts or tribunals, of important questions of law, at least 
of public international law, to the Permanent Court of International Justice. 
There would seem to be no reason why this should be precluded, provided 
this Court would remain at liberty to decline the request and provided its 
ruling, if the request is entertained, were binding upon the court, or tribunal, 
which requested it. 

ii) Proceedings by and against unions of states. 

Under unions of states should be understood unions composed of Members 
of the community of states and any dependencies granted membership in 
them (e.g. India in the League of Nations and also other dependencies in 
certain technical unions such as the International Telecommunication 
Union). Should Article 34 of the Statute, which excludes all unions of states 
from being parties in cases before the Permanent Court of International 
Justice be amended? Opinions in the Committee are divided on this 
question. 

Some members have argued that the assimilation to states of ‘‘groups of 
states aggregated into institutions’’—as Mr. W. G. Rice puts it—or, in other 
words, of certain legal persons of public international law other than states or 
Members of the League of Nations, is a prudent and judicious step forward 
that should be taken at this stage. 

Having particularly in mind international organizations such as the 
River Commissions, one of these members said: 


“Consider the position that may arise whenever a binding decision of 
an international body—for example, the adoption, rejection, or amend- 
ment of plans for public works or of international rules and regulations— 
becomes the subject-matter of a dispute, it being alleged by one or 
several of the states concerned that the decision is in violation of inter- 
national law. Necessarily to regard the individual members of the body 
which rendered the decision as the mouth-pieces of their several govern- 
ments, although the treaty which created that body may regard them in 
corpore as an organ of a world-wide, or regional, community of states, is 
not only to hamper the future development of international institutions 
but actually to distort existing institutions in order to make them fit 
into a frame-work designed for the plerumque fit.” 


In the matter of diplomatic protection, giving a similar locus standi, 
wherever it is found indispensable, to an adequate international agency, is, 
according to these members, the only way gradually to extend such pro- 
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tection to persons without nationality, or whose nationality has changed, or 
to whom their own State denies protection without good reason. 

In the vital matter of human freedoms, of a universal Bill of Rights, 
possibly supplemented by regional, or otherwise limited, agreements, Article 
34, in the opinion of these members, would stand in the way of a similar 
solution which, for the implementation of the freedoms which the Atlantic 
Charter and other authoritative statements of policy have outlined as part of 
the aims of the United Nations, might well be preferred, at least as a world- 
wide solution, to that, more radical, of creating international courts open to 
private persons where claims might be proferred by citizens against their 
own state and state officials be tried for injury inflicted on their fellow- 
citizens. 

Those members of the Committee who, for the foregoing reasons, are of 
opinion that unions of states sufficiently integrated to warrant their being 
parties in a case before the Court should be assimilated to states for the pur- 
pose of Article 34, are further of opinion that, should any doubt or objection 
arise as to the ability of a given union of states to be a party in a given case, 
the decision should be left with the Court. 

One of these members, while in favor ‘‘of allowing associations, unions, 
institutions, or bodies of an international character to sue and be sued before 
the Court on any question arising between the association and a state,”’ is of 
opinion that “‘the possibility of any one of these international associations or 
institutions litigating against another of the same character’’ should be 
excluded. 

Other members of the Committee are of opinion that the arguments against 
opening the Court to proceedings by and against individuals and cor- 
porations, although not applying with the same force to proceedings by and 
against unions of states, speak for the maintenance of Article 34 at least 
until the law to be applied is more developed and international organizations 
have ceased to be what they still are, in most instances: “‘loosely-knit 
combinations of governments operating normally . . . under the rule of 
unanimity for all important decisions.” 

In the discussion of this problem the question has incidentally been raised 
of the advisability of a judicial interpretation of the statute (Covenant, 
Constitution, etc.) of an international organization. 

That question, however, is outside the scope of this report. Just as, 
under the present Statute, adhesion to it implies no commitment as to com- 
pulsory jurisdiction, so assimilating international unions of states to states 
does not, in itself, give the right to any state, member of such a union, to 
compel the union to be party in a suit tending to the judicial interpretation 
of any clause of the statute of that union. It will still be for the statute to 
determine, explicitly or implicitly, whether disputes concerning its interpre- 
tation are justiciable and, if so, which disputes, under what conditions, and 
by what procedure. Further, as in the case of states, a declaration by the 
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union itself might be made the condition precedent to any suit being brought 
against it by written application. Such a declaration to be made by the 
union under Article 36, {2 could, naturally, be made under reservation of 
compulsory jurisdiction for the interpretation of all or part of the statute of 
the union. 


3. The Optional Clause 


All European Great Powers have accepted compulsory jurisdiction with 
the exception of the USSR (Italy until 1936; Germany until 1938); so have 
all other European Powers with the exception of Czechoslovakia and Poland 
and very few have either made reservations which substantially limit the 
scope of compulsory jurisdiction (Greece, Albania, Rumania) or have let 
their declaration lapse withcut renewal before the outbreak of this war (Yu- 
goslavia, Spain). Although acceptance of compulsory jurisdiction was not 
so general among American states (no doubt owing to the non-ratification of 
the United States’ adhesion to the Statute of the Court), 13 out of 22 have 
accepted compulsory jurisdiction. This does not include Argentina, which 
signed the statute and accepted compulsory jurisdiction in 1935 but, like 
other states (Turkey, Iraq, and Egypt), failed to ratify, in the presence of the 
growing deterioration which occurred in the general international situation 
from that time until war broke out. In Asia, Australia, and Africa, the only 
Powers which hung back, apart from the USSR, were Japan, Afghanistan, 
Saudi Arabia and Liberia. In particular the failure of China to renew her 
declaration in 1927 may safely be attributed to growing impatience with un- 
equal treaties, while Iran’s position (similar to that of Greece) does not seem 
to differ materially from that of the states which made reservations as to dis- 
putes arising from situations or facts anterior to ratification. Whether com- 
pulsory jurisdiction is generally accepted at the end of this war or not will, in 
all likelihood, primarily depend on the attitude of the United States and the 
USSR. On January 1, 1944, compulsory jurisdiction was still in force 
among 36 states. 

Some would prefer a limitative enumeration of permissible reservations, 
eliminating thereby such reservations as that which, originating with Greece, 
was taken over by 4 other states (exclusion of territorial questions). 

It has already been suggested that the Protocol of Signature and, with it, 
the Optional Clause, should be open to all states. 

The enumeration in Article 36, { 2 has been justly criticized. The choice, 
however, between such an enumeration, the formula of Article 17 of the 
General Act of September 26, 1928 (all disputes with regard to which the 
parties are in conflict as to their respective rights), or the simpler and more 
flexible formula “‘all justiciable disputes,” or other similar formulas that one 
may find in treaties and authoritative proposals, does not loom as large to- 
day in the minds of international lawyers as it did some years ago. Each of 
the three solutions mentioned is favored by some members of the Com- 
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mittee. Those members who suggest the adoption of the formula ‘‘all 
justiciable disputes” in place of the enumeration of ‘‘legal disputes,” point out 
that the idea which seems to be implied in Article 36, § 2, that states are not 
expected to submit in advance to compulsory jurisdiction for all cases which, 
in virtue of the first paragraph of the same article, are comprised within the 
potential jurisdiction of the Court, but only for certain categories of disputes, 
is no longer tenable, if it ever was. In their opinion the scope of the second 
paragraph should be made coextensive with that of the first, which seems, 
however, unduly broad. They point out that, as the Court is not an 
arbitral tribunal, and thus not the creature of the parties, the right for 
the Court to declare a dispute non-justiciable should be stated expressly, for 
the Court may, in a given case, deem it imperative to refuse judgment on the 
basis of a compromis the terms of which may be incompatible with its func- 
tions as a Court of Justice. They further point out that, as international 
organization develops, it may well occur that a dispute before the Court is 
found to be political in character and therefore non-justiciable, not in the 
sense of Article 17 of the General Act, but in another sense, similar mutatis 
mutandis to that which attaches to the term in national law systems. The 
Court may find that it cannot decide because, in virtue of a rule of inter- 
national law, the decision which it is requested to give is within the powers 
of a political organ of an international organization, such as the Council 
of the League of Nations, a River Commission, etc., the second para- 
graph of Article 35 of the Statute of the Court itself being a case in point. 
In the opinion of these members, it is in that sense only that there is still 
room for the notion of non-justiciability in a system where the ultima ratio 
regis is eliminated. Nevertheless what is left in the hands of the Court 
itself may be deemed safe and, in an extreme case, where summum jus 
might appear to that body itself as summa injuria, a flexible formula might, 
perhaps, one day prove its worth. 


4, Law to be Applied by the Court 


The author of the anonymous monograph referred to above " has suggested 
substituting another flexible formula “‘law and equity” for another enumera- 
tion, that of Article 38, an attempt to define the law to be applied by the 
Court. Another suggestion, made by a member of the Committee, consists 
in replacing Article 38 by the following text: 

“The Court shall apply the rules of international law. 

“The general principles of law recognized by civilized nations are con- 
sidered to be part of international law. 

“The Court shall decide a case ex aequo et bono if the parties agree 
thereto.” 

Another member concurs in this suggestion as regards the first two para- 
graphs. He would prefer to see the third deleted, for very definite reasons. 


11 International Conciliation, as cited, p. 347, item 10. 


426 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Even if the present text, which merely gives the Court a power,—a power 
which the Court, so far, has never been requested to make use of,—is main- 
tained, the presence of a text saying that the Court may decide ex aequo et 
bono, ‘‘if the parties agree thereto’”’ opens the door to the contention that, in 
the absence of such agreement, the Court may not apply equity as part of the 
law. However mistaken such contention may be it is undeniable that, as 
long as that paragraph stands, there is some danger of “law” being con- 
sidered as synonymous with “strict law.’”’ If there were some hesitation 
about leaving to arbitral tribunals all cases where parties agree upon em- 
powering the judges to go outside the law as it stands, then that formula, or a 
similar one, should, at least, be substituted for the words ex aequo et bono. 
The desirability of an amendment is confirmed when one refers to the 
travaux preparatoires. The third paragraph is not part of the text of the 
Advisory Legal Committee; it was added by the Sub-Committee of the 3rd 
Committee of the Assembly, as a result, not of a written amendment, but on 
the spur of the moment, after only a brief discussion. The record shows that 
the text was improvised by M. Fromageot with the declared intention of 
making it clear ‘“‘that the judgment of the Court should confirm an arrange- 
ment reached between the parties,’’ which, in his opinion, contradicted by 
Sir Cecil Hurst, would otherwise have been impossible.” He first suggested 
adding to Paragraph 3 the words: ‘‘and justice,” after ‘‘the general prin- 
ciples of law,’’ explaining that (in case of an agreed award) this would en- 
able the Court to state as the sole reason for its judgment that the award 
had seemed to it to be just. He subsequently altered his suggestion to the 
present text, after Sir Cecil Hurst had said that the Anglo-American system 
recognized no difference between law and justice, and the chairman, Mr. 
Hagerup, had pointed out that M. Fromageot’s idea belonged rather to the 
sphere of arbitral jurisdiction and that its application might jeopardize the 
authority of the Court. If there was nothing involved but what M. Froma- 
geot declared that he had in mird, Sir Cecil was right in thinking that no 
amendment was required; an arrangement reached between parties is an 
international convention; the only question, therefore, was whether the 
Court was obliged to embody in its decision any award of this kind, even one 
that would run counter to the rights of third parties? That, however, is a 
general question that may arise in any case where a convention is to be 
applied, and the amendment, as finally adopted, gives a power to the Court; 
it does not affect its duty as to the application of the law. Clearly, the 
addition was, therefore, superfluous at best. As regards the interpretation 
and application of municipal law by the Court, reference should be made 
to Mr. C. Wilfrid Jenks’ suggestions for amendment of Articles 38, 50, 
62 and 63 of the Statute, particularly those concerning procedure." 


12 First Assembly, Minutes of the 3d Committee, p. 385. 
18 British Yearbook of International Law, 1938, pp. 67-103. 
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C. PROCEDURE 
1. Conduct of Litigation 


The principles and rules laid down in the Statute and the powers given to 
the Court by the Statute appear, in substance, to be satisfactory as they 
stand. 


2. Interim Protection of the Rights of Parties 


At present, the parties have no legal obligation to carry out what the 
Statue calls ‘‘the measures suggested.’”’ This is in sharp contrast with the 
Convention to Improve the Means of Preventing War of September 26, 1931, 
which, referring to disputes brought before the Council of the League of 
Nations, provides for the undertaking (a) to accept and apply the conserva- 
tory measures of a non-military nature relating to the substance of the dis- 
pute which the Council, acting in accordance with the powers conferred upon 
it by the Covenant, may recommend with a view to preventing the aggrava- 
tion of the dispute; (b) to carry out the measures which the Council may pre- 
scribe to ensure evacuation of foreign territory, foreign territorial waters or 
demilitarized zones; and (c) to comply with withdrawals beyond lines fixed, 
under certain conditions, by the Council. Although this convention has not 
come into force, it expresses what many states considered as both desirable 
and feasible already before the present war. It is true that the Council’s de- 
cisions envisaged in the Convention require unanimity, apart from the 
parties to the dispute; on the other hand, a political board does not present 
the guarantees of impartiality offered by the Permanent Court of Inter- 
national Justice. Although it is in the nature of things that the problem 
under consideration looms larger in the handling of disputes by a Council 
than by the Court, its proper solution may be extremely important here also. 
There is no valid reason why the binding force attached by Article 59 of the 
Statute to the decisions of the Court should not apply to provisional mea- 
sures if the Court should find that such measures ought to be taken to pre- 
serve the respective rights of either party. It can be safely left to the Court 
to use such power with discretion. 

It may be argued that, as things stand, the state concerned has good 
motives for complying with the Court’s suggestions, since not to do so 
might affect the Court’s attitude. If the Court’s pronouncement, however, 
is merely a suggestion then failure to comply with it is not a breach of duty 
and should not adversely affect the Court’s attitude. It may also be argued 
that, if the action is lost, disregard of the Court’s suggestion may involve 
payment of higher damages, but the prejudice may be of a kind which 
renders compensation by payment inadequate. Finally, it may be said 
that prompt action may be of the essence of the situation and that it will be 
easier for the Court to act with the necessary rapidity if its pronouncement 
does not amount to a binding decision but retains the character of authori- 
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tative advice; it is clear, however, that vesting power in the Court to take a 
binding decision, in case it is found that this is imperatively required, would 
not preclude the possibility of a mere suggestion in other instances. 


3. Dissenting Opinions 


The decision to allow the judges to pronounce dissenting opinions, a right 
of which full use has been made, has been justified by experience. The fear 
that the Court’s authority would be weakened has not been realized. On 
the other hand, the contribution which the Court can make to the develop- 
ment of international law is certainly increased by the rendering of dissenting 
opinions. 


4. Communication with the Governments 


Two systems are in force. All communications and documents intended 
for Governments not belonging to the League are despatched directly from 
the Court’s registry. On the other hand the Statute (Articles 40 and 65) 
requires that the general notification to League Members of the commence- 
ment of a suit or receipt of a request for an advisory opinion shall be effected 
through the Secretary General of the League, and it is the practice for the 
documents and publications of the Court which go to these Governments for 
information to be sent to them through the same channel. 

This discrimination serves no useful purpose. To receive communications 
from the Court through the Secretariat puts the League Members at a dis- 
advantage and is a waste of time and money. The practice should be 
abolished. 


D. Apvisory OPINIONS 


The advisory jurisdiction would cease de facto unless the League of 
Nations survives or is replaced by a new organization to which the right of 
asking for opinions is transferred. In either case the United States may be 
expected to be represented on the body or bodies which would have the power 
to consult the Court. It may be hoped, therefore, that the apprehension 
that the advisory jurisdiction may prove dangerous to the United States will 
not revive, and that the question of maintaining this jurisdiction will be dis- 
cussed on its merits. 


1. Should the Advisory Jurisdiction be Maintained? 


The Committee, in its majority, is of opinion that this question should be 
answered affirmatively, at least for the period of world reconstruction or un- 
til such time as it would have become clearly apparent that the system has 
lost its past usefulness. From the outset the Court treated its advisory 
function as a strictly judicial function and this character has now been per- 
manently impressed upon it by the new chapter (Chapter 4, Advisory 
Opinions) with which the revised Statute ends. 
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Almost half the cases which came before the Court did so in the 
form of requests for advisory opinions. These requests arose (a) out of the 
discharge by the Council of its political functions—dealing with disputes, 
protecting minorities, etc.—or, in the case of the Free City of Danzig, out of 
the right for both parties to appeal to the Council from the decisions of the 
High Commissioner; (b) out of requests from Governments for submission of 
a dispute which had arisen between them to the Court for an opinion; (e) 
out of requests from international organizations (in particular from the 
International Labor Organization for elucidation of its own constitution or 
the conventions concluded through its operation and from the Mixed Com- 
mission for the Exchange of Greek and Turkish Populations). 

In every case the opinion was accepted as deciding the questions put to 
the Court. There is no doubt that the procedure proved extremely valuable 
as an indirect method of securing judicial settlement of issues, or the essen- 
tial legal aspects of issues, which were in dispute between Governments and 
would not, or could not, have come before the Court in any other way. 

It is true that after 1932 there were only two requests for advisory opin- 
ions, both in 1935. This is, however, to be explained by two facts, namely 
the settlement of most of the legal questions arising out of the peace treaties 
and the growing deterioration of the international situation and consequent 
decline of the efficacy of the methods of which the League was the embodi- 
ment. It does not show that the advisory procedure was without per- 
manent value in normal times. On the contrary the procedure has been 
proved to be: 

a) A valuable resource for an international organization which is en- 
deavoring to settle a dispute between Governments since, employed with the 
consent of the parties, it opens possibilities for obtaining judicial decision of 
the dispute, or of its legal aspects, which may amount to the same thing. 

b) A convenient method of putting before the Court issues which divide 
Governments without causing them to contemplate an action. (Thus an 
opinion on the extent of the jurisdiction of the European Commission of the 
Danube was obtained on the initiative of Great Britain, France, Italy, and 
Roumania after the latter state had refused to agree to a friendly action be- 
fore the Court.) 

c) A convenient way of securing judicial settlement of constitutional and 
other legal disputes arising within international organizations (competence 
of the organization) or concerning the interpretation of multilateral con- 
ventions concluded through the operation of such organizations. The 
League itself has not used advisory opinions for interpreting the Covenant, 
but the demarcation by the Council of the frontier between Turkey and Iraq 
in the Mosul region was made possible by an advisory opinion on the nature 
of the powers which the Treaty of Lausanne had conferred on the Council 
and, thereby, contributed to the elucidation of the Covenant. 

It is true that, as Judge Anzilotti said in his dissenting opinion in the case 
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of the Danzig Legislative Decrees, ‘this function, which is only very 
exceptionally entrusted to courts, did not fail to give rise to grave doubts and 
misgivings with regard to its consistency with the essential function of the 
Court, i.e., the judicial settlement of disputes”’ 4 and it cannot be said that 
these misgivings have proved altogether unfounded. In one of its earliest 
pronouncements the Court refused to entertain the Council’s request '; 
there have been other cases, however, where the Court did not see fit to do 
so and where it might have been preferable for its prestige, and also, perhaps, 
for the development of international law, if no advisory opinion had been 
given. The case of the Customs Regime between Germany and Austria and 
that of the Railway Traffic between Lithuania and Poland may be mentioned 
as examples.'* In the first, the Council, which had it in its power to permit, 
on its own terms, an economic rapprochement between the two countries, 
implicitly refused to do so on any terms and threw on the Court the onus of 
determining the position in law as it resulted from this refusal. In the sec- 
ond, the Court, while not called upon to pass judgment on the Vilna dis- 
pute, was requested to give an opinion on the attitude adopted by Lithuania 
in the matter of railway traffic, as a result of the Zeligowski coup. There 
have also been cases where the formulation of questions purely 7n abstracto, 
without any reference to the facts of the dispute which had arisen, has 
caused inconvenience and embarrassment to the Court.” 

At its very first session, however, the Court, concurring in the views ex- 
pressed by Judge J. B. Moore,!® concluded that it was not under an uncon- 
ditional obligation to give advisory opinions upon request, and, as pointed 
out above, actually did decline to give such an opinion in the Eastern Care- 
lian case. In any future text the discrepancy between the French (Elle 
donnera aussi . . .) and the English version of Article 14 of the Covenant 
(The Court may also give . . .) should be removed so as to make it abun- 
dantly clear that it is entirely in the Court’s discretion to entertain or dismiss 
a request for an advisory opinion. 


2. Procedure in Advisory Cases 


One of Judge Anzilotti’s reasons for dissenting from his colleagues in the 
case of the Danzig Legislative Decrees was that it had been impossible to 
put the Danzig political parties which had petitioned the Council on the 
same footing as the Senate by inviting them to assist the Court with evidence 
and arguments. The suggestion has been made that it might be well to 
broaden Article 66 of the Statute so as to include all persons, real or arti- 
ficial, and all associations, national as well as international, considered by the 


14 Advisory Opinions, A/B 65, p. 60. 15 Advisory Opinion B 5 (Eastern Carelia). 

18 Advisory Opinions A/B 41 and A/B 42. 

17 Interpretation of the Statute of the Memel Territory; A/B 49, p. 311; also, concerning 
the definition of the port of Danzig, Polish Postal Service in Danzig, B 11, p. 41. 

18 Court Publications, Series D, No. 2, pp. 383-398. 
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Court as “‘likely to be able to furnish information.”’ The majority of the 
Committee, however, is of opinion that this would go too far. The inability 
on the part of the Court to secure adequate information by the hearing of 
witnesses and experts would constitute, it would seem, one of the reasons 
why the Court might decline to entertain a request for an advisory opinion. 


3. The Obtaining of Advisory Opinions 
Opinions Sought by International Organizations. 


In view of the juridical importance of the Court’s advisory opinions, the 
general right to request such opinions should be confined to the Assembly 
and the Council of the League of Nations, or to similar organs of its suc- 
cessor. In particular, that right should not be granted to individual Gov- 
ernments. 

Should it be granted to the International Labor Organization? A pro- 
posal to that effect was rejected by the First Assembly on the ground that 
this ‘‘might lead to consequences difficult to calculate in advance.’ !9 The 
importance of advisory opinions in the life of the International Labor Orga- 
nization has, however, led to its consistently demanding direct access to the 
Court for this purpose. In 1928 a memorandum on the subject was sent to 
the Committee of Jurists which was examining the question of revising the 
Court’s Statute. A similar memorandum was addressed to the League in 
1936 in connection with the enquiry which the Council was making into the 
views of League Members regarding the conditions for validly voting a re- 
quest for an opinion. On the basis of the experience acquired since 1920 the 
time seems to have come when the conservative decision taken in 1920 might 
be revised. Provided it was limited to obtaining opinions regarding the con- 
stitution of the International Labor Organization, the Conventions adopted 
under its auspices, and also any other instruments, such as the statutes of 
subordinate bodies, similarly adopted, there would seem to be no objections 
to conferring on that institution the right which it desires. 

In the opinion of the Committee this grant should not be made to depend 
on whether or not it is deemed advisable to deal in a similar way with other 
unions of states. An affirmative decision, in the case of the International 
Labor Organization, which has enjoyed for nearly 25 years a large autonomy, 
would rest on its own merits. 

Impressive arguments may be adduced for a similar grant, in the case of 
an overall international organization for communications and transit such as 
that which was created in 1920 and which played an important part in 
several cases that came before the Court (Jurisdiction of the European 
Danube Commission; Affluents of the Oder; Railway Traffic between Lith- 
uania and Poland, etc.). That organization itself has, in virtue of several 
multilateral treaties, functions of conciliation and enquiry; similar functions, 
or arbitral functions, devolve upon bodies, legally subordinate to it, such as 

19 First Assembly, Plenary Meetings, p. 464. 
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the International Commission for Aerial Navigation, or, at least, acting within 
the same field, such as the Bern Unions for postage, telecommunications, and 
railways and the river commissions of Europe and, sometimes, as in the case 
of the latter, actually working in close codperation with it. Whatever mo- 
dalities may be favored in the pacific settlement of disputes in the field of com- 
munications and transit, it would seem desirable not to interpose political 
organs between the technical organs and the Court. 

The League of Nations, or its successor, might, perhaps, be authorized to 
confer a corresponding privilege upon other international organizations at 
their request, provided their membership was limited to states and was 
worldwide in character. The question is different from that which has been 
considered in connection with Article 34 and it seems that a narrower circle 
should be drawn here. 


Should Unanimity in the Council (Assembly) be necessary for requesting an 
Advisory Opinion? 


This is a question of interpretation of the Covenant and not directly 
relevant to revision of the Statute. It seems, however, desirable to refer to 
it on account of the effect which the answer which it ultimately receives may 
have upon the Court’s advisory jurisdiction. There can be no doubt that 
the development of that jurisdiction into a form of judicial settlement of 
disputes was due not merely to the Court’s insistence on proceeding in a 
strictly judicial manner but also to the fact that no opinion was given with- 
out the states affected concurring in the proceedings.?° In 1928, however, 
and again in 1935 a group of delegations at the Assembly sought to obtain 
recognition of the possibility of asking for advisory opinions by a majority 
vote. Their object was to cause the Council, when dealing with disputes, to 
seek the Court's opinion more frequently, irrespective of the views of the 
parties. This would be contrary to the Covenant unless either the asking 
for an opinion is to be deemed a question of procedure or it is held that the 
votes of parties can be disregarded. The real issue, however, was not legal 
but political. The debates and the subsequent consultation of the Gov- 
ernments by the Council showed that the League members were divided in- 
to two groups, those which at any cost desired to see all disputes referred to 
the Court and those which regarded the proposal to adopt the majority rule as 
an attempt to subject them to the compulsory jurisdiction of the Court with- 
out their own consent. 

Should the rule be adopted that the votes of parties can be disregarded, it is 
hard to see how the Court’s opinions could fail to become in fact, as they are 
in law, a mere form of advice, unless the practice of only asking for opinions 
when the states affected concurred in doing so were continued de facto. 
Should this practice be abandoned it would seem better, in the Court’s 

20 On one occasion Poland and on another Turkey resisted the request for an opinion but 
they subsequently acquiesced in the proceedings by taking part in them. 
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interest, to abolish the advisory jurisdiction and create some other body for 
the purpose of considering the legal aspects of disputes brought before the 
League or its successor. One member of the Committee, however, expressed 
some doubts as to these conclusions. He pointed out that the questions 
involved might be questions in respect of which the parties concerned had 
accepted the compulsory jurisdiction of the Court in principle. He was also 
inclined to attach importance to the extent to which the organization within 
which the question referred to the Court arises conducts its business on the 
basis of unanimity or majority. 
E. REVISION OF THE STATUTE 

Although in 1929 the conference of the parties to the Protocol of Signature 
and the Assembly were both unanimous in desiring that the revised text 
of the Statute should come into force before the general election of the 
judges in 1930, and had drafted the amending protocol in such a manner that 
the parties to the Protocol of Signature did not need to deposit formal 
ratifications, but had only to signify that they had no objection to the coming 
into force of the changes in the Statute, the laxness of some Governments 
and opposition from two others prevented the revision from taking effect 
until February 1, 1936. 

It is, therefore, clearly desirable that the Statute should, if possible, be 
made more flexible and that part of its provisions, at least, should become 
susceptible of amendment otherwise than by the consent of all the states 
parties to that instrument. The Committee is, however, of opinion that, 
important as this is, the maintenance of the permanent character of the 
Statute is yet more important. If.the price to be paid for flexibility were a 
provision enabling those who might object to the amendments to secede, 
then it would be better to renounce the idea of amendment by majority 
altogether. 

Should a measure of flexibility be attainable without creating the possi- 
bility of secession, it would be prudent to require a qualified majority of 
at least two thirds, if not three fourths, and, as said above, perhaps to exclude 
from revision, except through unanimous consent, provisions of a fund- 
amental character, such as the provisions of articles 2, 16, 17, 18, 34 to 38, 
55, 56 and 59. 


F. Frnat REMARK 


In conclusion the Committee would emphasize once more the paramount 
importance of the earliest possible resumption of the activities of the Court. 
All other considerations should be subordinate to that aim. 


‘ 


EDITORIAL COMMENT 


SECURITY AND PEACE 


Architects of the coming peace should note that the most urgent consid- 
eration, both for the world as a whole and for the United States, is security 
from war. In a world living under the threat of new wars, guns will often 
come before butter. But it is not only in the realm of food that all must be 
sacrificed to the god of war; in every field of human progress, freedom from 
the threat of war is the conditio sine qua non. In contrast with our policy 
after 1919, this truth must never be forgotten although, as we insist further 
on, security alone cannot guarantee us a lasting and satisfactory peace. 

The vital role of security will appear in clearer outline if we examine the 
various measures which figure prominently as necessary steps toward a satis- 
factory international community. First, there are the measures of social 
reform. Ambitious plans are now afoot to aid repressed peoples, attenuate 
unemployment, and better the lot of the ‘common man.’’ Comprehensive 
studies have been made of epidemics, social diseases, and malnutrition, and 
all-out campaigns to eliminate such evils are ready to be launched. But, 
whether such tasks are to be undertaken by national governments or some 
world authority, the great obstacle to their fulfillment is war or the mere 
fear of war. So long as a large part of the national budget is devoted to the 
national defense, little will remain for health, education and social reform. 
The best brains will be mobilized not to develop remedies for juvenile de- 
linquency or malnutrition but to devise better tanks and faster airplanes. 
Furthermore, a great war even tends to discourage campaigns against slums 
and unhealthy factories, for such ills are dwarfed by the colossal misery and 
suffering caused in war to soldier and civilian alike. Reconstruction and 
reform can be planned only in the conditions of peace. 

The second step is legal reform. In an effort to better the basic conditions 
of international security many people are working to improve and strengthen 
the present system of international law. Without international security, 
however, such reforms may prove abortive. Thus the attempt to establish 
on a firm foundation the natural rights of states, particularly their rights to 
national existence, independence, and equality, must await the abolition of 
war. For the possibility of war and its logical consequences—conquest, and 
treaties made under duress—make a mockery of the natural rights of states, 
however essential to the cause of peace and order. Nor can we expect the 
adoption of new rules so greatly needed to curb economic discrimination or 
establish freedom of the air so long as the ultimate preoccupation of states 
is the next war. 

Again, major international economic reforms are seriously impeded by the 
possibility of war. High tariffs to protect strategic home industries, es- 
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pecially factories producing chemicals, vehicles, and machine parts, will be 
almost inevitable while war remains as a serious threat; self-sufficiency will 
be the goal of a state fearful of being cut off from crucial imports by block- 
ade or conquest. George Washington maintained that the safety and self- 
interest of states ‘require that they should promote such manufactories as 
tend to render them independent on others for essential, particularly for 
military supplies.””! States may sometimes make war in order to control 
vital raw materials, but this desire for control is itself a child of war. Con- 
sequently, international reforms designed to assure a more equitable dis- 
tribution of the world’s resources cannot succeed so long as states continue 
to plan for future wars, as they must do until they feel secure. Economic 
reforms are a result as well as a cause of peace. 

Nor, so long as states live in imminent fear of attack, is there much chance 
that they will reduce their armaments. After 1918 the French kept a great 
army, the British maintained their fleet, and we ourselves insisted on keeping 
up our navy, and this simply because these establishments were considered 
essential to the national defense. We can take it as axiomatic that no coun- 
try will in the future reduce its forces unless assured that its defenses will not 
thereby be weakened. Reduction of armaments, then, which all admit is a 
necessary move, if merely for reasons of economy, and a real contribution 
to a more peaceful world, can only be a consequence, not a cause, of security. 

Imperialism, condemned as one of the causes of war, is, like the arms 
race, often merely one of the by-products of war. British imperialism in 
Egypt is explainable by a desire to keep open the Suez Canal and protect 
interests held vital to the safety and security of Britain. While we do not 
deny that often the desire for economic gain or national prestige lies behind 
imperialistic moves, it is still true that much of the incentive to imperialism 
would disappear were the world to be rid of war. Finally, many people be- 
lieve that the best way to bring about a better world is to overcome the evils 
of nationalism and race hatred. None will deny the value of such efforts. 
But war itself is one of the greatest causes of exacerbated nationalism and 
hatred of the foreigner. We need only recall the wave of intolerance which 
spread across the United States after World War I. The bitterness engen- 
dered by our Civil War is only now dying out. The mere fear of war is a 
powerful stimulant to prejudice and race hatred, especially since any gov- 
ernment preparing for a conflict may indoctrinate its citizens with the virus 
of passionate devotion to the flag and violent hatred of the enemy. Hence 
little can be accomplished by decrying the evils of national bigotry and 
patriotic passion until the threat of war is dissipated.’ 


1 Washington's Works (Sparks ed.), Vol. XII, p. 8. 

2 “To charge patriotism, even in its pathological extreme, with being the cause of war or 
national rivalry is to put the cart before the horse. The misdirection or excess of patriotism 
results from the international anarchy.” Mortimer Adler, How to Think About War and 
Peace, New York, 1944, p. 249. 
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Security alone, however, is not an adequate goal. Lasting peace cannot 
be assured merely by sitting on the lid while within the kettle poisons hiss 
and boil; eventually those poisons will boil over, or the kettle itself explode. 
Though effective international codperation to serve the common interest 
cannot succeed without the security of peace, constructive international col- 
laboration is necessary if the peace is to endure. For if, through apathy or 
negligence, the absence of appropriate collective institutions, or for any other 
reason, trouble spots are left untended and allowed to spread, causing mal- 
adjustment, suffering and misery, those living under the yoke of adversity 
will sooner or later decide to follow another Fuehrer who offers them relief, 
even at the price of tyranny at home and aggression abroad. So, unless we 
‘an construct a peace worth preserving, we shall not deserve, as we certainly 
shall not get, an enduring peace. 

The very condition of security is orderly change; too much emphasis on 
security may lead to stagnation. ‘“‘Peace,’’ writes John Foster Dulles, 
“must also take account of the fact that life is essentially dynamic, that 
change is inevitable, and that transformations are bound to occur violently 
unless there are provided ways of peaceful change. Any world system is 
doomed if it identifies peace and morality with a mere maintenance of the 
status quo. To do this is to breed, as we have bred, the forces of revolution 
and revolt.’”’* The orderly and progressive development of human society 
can only become possible through a common and never-ceasing struggle 
against illiteracy, unemployment, disease and famine; backward peoples 
must be raised from ignorance and aided to achieve their natural destiny; 
we must fight against the evils of nationalism, imperialism, and economic 
rivalries; we must break down psychological barriers and promote mutual 
understanding and tolerance. Thus security is not enough. Peace is not 
static, but dynamic. ‘‘ Have nothing to do with any thin or idle peace, 
mere rest from toil and relapse from war. That is the peace of the dying.”’ 4 

Joun B. WHITTON 


THE POSITION OF ARGENTINA 


The present situation of Argentina vis-d-vis the United States and within 
the Inter-American System is ambiguous and abnormal. She remains a 
member of the Union of American Republics, is represented on the Inter- 
American Defense Board and on the Inter-American Economic and Financial 
Advisory Commission, both at Washington; she has a representative on the 
Inter-American Juridical Committee at Rio de Janeiro, and even on the 
Emergency Advisory Committee for Political Defense at Montevideo; yet, 
she is, so to speak, outside of the American family. She is not one of the 

3 “Peaceful Change,” International Conciliation, April 1941, p. 43. 


‘Eric Linklater, The Raft and Socrates Asks Why. Two Conservations, New York, 
1943, pp. 120-121. 
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United Nations, not entitled to lease-lend aid; yet she is far from being a 
neutral in the sense of international law. She has severed diplomatic rela- 
tions with the Axis Powers, all her exports go to the United Nations, and she 
has recognized the American belligerents as ‘‘non-belligerents’”—a curious 
phrase which symbolizes the chaotic status of the law of neutrality. She is 
the only American Republic which recognizes the revolutionary regime of 
Bolivia. Her own Government is not recognized by any American Republic, 
except Chile, Bolivia, and Paraguay. 

There has been a certain tension between us and Argentina, at least since 
the conference at Rio de Janeiro in 1942; we are irritated by her internal 
situation and her foreign policy. There is a mutual distrust, nourished by 
misunderstandings, inaccuracies, and a policy of pin-pricks on both sides. 

Let us, first, try to understand the situation of Argentina. In order to 
comprehend the internal situation, we must go back to 1930. From 1890 to 
1930 Argentina knew no revolution; she looked down at her sister Republies, 
disturbed by continuous civil wars, and called them ‘‘republiquetas.”’ But, 
in the wake of the great depression, President Irigoyen was overthrown by a 
military coup d’état on September 6, 1930; this started a period of crisis which 
still continues.'. General Uriburu became Chief Executive and was followed 
by General Agustin P. Justo (1932-1938), the ‘‘strong man,” not very demo- 
cratic during his administration, with a strong appeal to public imagination, 
a perfect political opportunist. The very regime of the 1930 revolution, 
severely judged by Argentinians,? a military, dictatorial regime, started a 
trend toward a police state. Justo’s successor, Roberto M. Ortiz, had, in 
consequence of illness, to leave the administration to Vice-President Ramén 
S. Castillo, first, in 1940, as acting President, then, on June 24, 1942, as 
President. Castillo was overthrown by a military coup d’éiat on June 4, 
1943, out of which General Pedro P. Ramirez emerged as President. He 
was ousted in his turn by his war minister, General Edelmiro Farrell. 

According to international law, there is no duty to recognize a revolution- 
ary government, but certain prerequisites, laid down by international law, 
must be fulfilled, before recognition may be lawfully granted.’ The first and 
most important is effectivity, which, in the case of the Farrell government, 
seems to be fulfilled. A second condition, often insisted upon, is the capacity 
and willingness to fulfill international obligations. Such declarations were 
made by the revolutionary government of President Villaroel of Bolivia, 
after the overthrow of President Pefiaranda. Villaroel assured the United 
Nations that the revolution would have no effect on Bolivia’s foreign policy. 


1Cf. David H. Popper (Inter-American Monthly, May, 1942; pp. 10-11, 45-46; Ysabel 
Fisk: “Argentina, The Thirteen Years Crisis’”’ in Foreign Affairs, January 1944, pp. 256- 
260). 

* Cf. Alfredo Colmo: La Revolucién en la America Latina, Buenos Aires, 1933 (2nd ed.). 

§ Cf. Josef L. Kunz: Die Anerkenung von Staaten und Regierungen im Volkerrecht, Stuttgart, 
1928, pp. 110-168. 
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Such a declaration was made by the Ramirez Government on June 7, 1943, 
to the efiect, that ‘‘ Argentina reaffirms its traditional policy of friendship 
and loyal codperation with the other nations of America in conformity with 
existing pacts.” A similar declaration was made by the Farrell Government. 

Legitimacy or legality, on the other hand, are not legal prerequisites of 
recognition; and the policy of the United States of insisting on the ‘‘con- 
stitutionality’’ of a new government followed during the 1920’s, was defi- 
nitely abandoned by the Hoover administration, with regard to other Latin 
American Republics, and, after Costa Rica and Salvador’s denunciation of 
the Central American Treaty of 1923, also with regard to the Central Ameri- 
can Republics.‘ 

Although there can be no doubt that the Farrell regime, is, contrary to 
early Argentinian fictions of a perfectly constitutional change, a revolu- 
tionary Government, this fact is neither a legal nor a political reason for our 
non-recognition. ‘The best proof is the recognition of the revolutionary 
Ramirez regime on June 11, 1943, by the United States and all the other 
American Republics. 

The non-recognition stems rather from a new development, first applied to 
the Villaroel regime of Bolivia. As this Government was suspected of pro- 
Axis leanings and the revolution was under suspicion of having come into 
power ‘‘under the inspiration of pro-Axis forces outside of the country” 
(read: Argentina), the Montevideo Committee proposed that during the war 
no de facto government may be recognized, except after consultation be- 
tween the American Republics, which are at war with the Axis or have sev- 
ered diplomatic relations with the Axis Powers. This suggestion was ap- 
proved, and no American Republic recognized the Villaroel regime except 
Argentina which, under the wording of the suggestion, did not participate in 
the consultation, a first split in Inter-American solidarity. This new policy 
was followed vis-d-vis the Farrell regime. On March 4, 1944, Under-Secre- 
tary of State E. R. Stettinius announced that ‘“‘the United States has re- 
frained from entering official relations with the new regime pending de- 
velopments.” 

The reasons for the less friendly relations between us and Argentina are 
manifold.6 Argentinian foreign policy is firmly rooted in a long tradition,’ 
which goes back to the attitude taken by Mariano Moreno 8 in 1810, whose 


4For our recent recognition policy vis-d-vis Latin American Republics cf. Hackworth: 
Digest of International Law, Washington, 1940, Vol. I, pp. 174-192 and 222-281. 

5 It was stated by the Secretary of State on May 19, 1944, that the result of an investiga- 
tion of Bolivian affairs being made by the U. S. ambassador in Panama would be com- 
municated to the other American Republics, but that in the meantime our policy of non- 
recognition would stand (New York Times, May 19, 1944, p. 4). 

6 Cf. Clarence H. Haring, Argentina and the United States, Boston, 1941. 

7 Cf. Norb. Pifiero, La politica internacional argentina, Buenos Aires, 1935, and La Politica 
exterior de la Republica Argentina, Documentos, Buenos Aires, 1931. 

§ Cf. J. Byrne Lockey, Panamericanism, Its beginnings. New York, 1920, pp. 284-5, and 
Ricardo Levene, Significacién histérica de Mariano Moreno, Buenos Aires, 1937. 
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ideas against a political union of the Americas and for Argentine leadership 
constitute a living legacy to Argentine statesmen up to the present day. 
Resistance against a political union of the Americas, Argentine leadership, 
absolute sovereignty, non-intervention, resistance of any hegemony in the 
Americas, strong cultural and economic ties with Europe, far-reaching inter- 
national arbitration, universalism not continentalism,—such have been the 
principles of Argentine foreign policy since 1810. She did not participate 
at the Bolivarian Congresses, resenting the leadership of Colombia; the 
famous note of Foreign Minister Elizalde to Peru in i862 denies the existence 
of the Americas as a political entity and insists on Argentina ‘‘being identi- 
fied with Europe to the utmost.” 

Her ‘“‘impatience of the veiled tutelage of the United States’ (Haring), 
made her the counter-player of the United States at most Pan American 
Conferences after 1889. In 1889 she vigorously and successfully combated 
the idea of an American Customs Union; Roque Saénz Pefia, in a famous 
speech, said that he did not lack affection for America, but lacked suspicion 
and ingratitude toward Europe, ‘‘where there is Spain, our mother, Italy, 
our friend, France, our sister’? and concluded with the celebrated phrase: 
Sea la América para la Humanidad! Similar ideas—sovereignty, opposition 
to an American Confederation, strong ties with Europe—were expressed in 
the Argentinian inauguration address in Buenos Aires 1910, by Saavedraa 
Lamas at Montevideo 1933, in the inaugural address of President Justo at 
Buenos Aires 1936, in Lima 1938 by Cantilo, who called universalism the 
traditional attitude of Argentina, and by Melo in Panama, 1939. 

The universalistic attitude was shown in Argentina’s proposal at the first 
Assembly of the League of Nations, and also her pride and touchiness: when 
the proposal was rejected, Argentina left Geneva immediately and did not 
return for more than a decade. Her lack of success at Santiago 1923, in 
advocating far-reaching compulsory international arbitration,® had probably 
something to do with her obstructionist attitude at later Pan American 
conferences. Notwithstanding the Calvo and Drago doctrines, Argentina 
stood always for a universal international law and against the concept of an 
“American International Law.’’!® She did not attend the Washington 
Conference of 1929, she hardly ratified any Pan American Convention and 
her own ‘‘traiado anti-bélico”’ 1933 was significantly open to adhesion by 
non-American States. 

Just as Argentina remained, under President Irigoyen,'' neutral in the 
first i} orld \\ ar, under the impact of Argentine traditional ideas, thus her 


*“ El arbitraje amplio’”’ under the so-called “férmula Argentina.” 

10 Cf. the observations of D. Antékoletz on the non-existence of an American International 
Law (Quinta Conferencia Internacional Americana, Santiago, 1923. Actas, Vol. 1, pp. 433- 
442). In the same sense Antékoletz and Saavedraa Lamas spoke at the Buenos Aires Con- 
ference 1936. 

1 Cf. L. M. Moreno Quintana, La diplomacia del Presidente Irigoyen, 1916-22, La Plata, 
1928. 
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present attitude is hardly a consequence of Axis propaganda, although quite 
a few of her leaders, no doubt, were impressed by early German victories, or 
are ideologically in favor of certain features of Mussolini’s fascism or Franco’s 
Hispanidad.” Her present attitude is probably primarily a consequence of 
Argentinian traditions and of a balance in internal politics between a pro- 
democratic opposition from the left and a pro-Axis opposition from the 
right.}3 

From 1933 to 1942 the Secretary of State has wooed Argentina, and has 
shown a never-ending patience, in an effort to arrive by concessions at the 
Argentine point of view and, with the aid of Brazilian mediation, at unani- 
mous agreements, even if they did not fully correspond to our wishes. Thus 
it was as a concession to Argentina that Resolution I at Rio de Janeiro, in 
1942, merely ‘‘recommended”’ the severance of diplomatic relations with 
the Axis. But just for this very reason the continuous assertion in this 
country that Argentina, by not breaking diplomatic relations with the Axis, 
has ‘‘violated”’ the Rio Resolution, is, of course, legally untenable. The 
Resolution has no legal binding force, is a mere recommendation, and leaves 
the breaking of diplomatic relations entirely to the discretion of every 
American Republic. 

But while the Rio Resolution was not binding in law, the permission of 
Axis espionage activities by Argentina,'‘ to the detriment of United States 
ships and lives, is clearly illegal. 

It is certainly our right to defend ourselves against illegal acts. The recog- 
nition of de facto governments is no duty under international law. Our 
attitude is, therefore, legally free from blame. But the political question 
remains, whether it is wise to continue a policy of non-recognition or to try, 
e.g. by economic pressure, to force Argentina to adopt a foreign policy in 
accordance with our wishes. The present internal dictatorship and the for- 
eign policy of Argentina are unwelcome to us, and, it is suggested, not to the 
interest of Argentina herself. Yet, continued non-recognition has its dan- 
gers. It is reported » that Argentina has expropriated several subsidiaries 
of the American and Foreign Power Company at extremely low compensa- 
tions, at a time when no American ambassador is able to do anything to pro- 
tect the interests of American nationals. Argentina may be led into the 
policy of trying to create a South American bloc in the River Plata Basin, 
and thus definitively split Inter-American solidarity, which is already 
threatened now. 

2 Hispanidad gained much in Argentina through the Eucharistic Congress held at Buenos 
Aires in 1934. See the speech by the Cardinal-Primate of Spain, Dr. Goma y Tomas: 
Apologia de la Hispanidad (reprinted in Ramiro de Maeztu, Defensa de la Hispanidad, 
Valladolid, 1938 (8rd ed.), pp. 309-354). 

18 Cf. K. Loewenstein in Harvard Law Review, July 1943, pp. 1261-1306. 

1‘ First alluded to in Sumner Welles,’s Boston speech of October 8, 1942, then proved by 


the presentation of three documented memoranda to Argentina in November, 1942. 
145 New York Times, May 14, 1944, p. 16. 
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We may think of the British attitude, vis-d-vis Eire, which included in- 
sistence upon Eire’s neutrality but no attempt to force her away from neu- 
trality, not even in Britain’s hour of deadly peril; the continued unity of the 
British Commonwealth of Nations was considered more important. 

Although some see in Argentina a post-war threat to the unity of the 
Americas,'® it is to be hoped that Argentina will come back fully into the 
American family and that thus a definitive split in continental solidarity and 
good neighbor policy will be avoided. It is submitted that, for these reasons, 
the former Under-Secretary of State, Sumner Welles, is right, when he recom- 
mends in recent articles the abandonment of non-recognition as an instru- 
ment of foreign policy, and even speaks of the adoption of the Estrada doc- 
trine,!? subject always to the possibility of breaking off diplomatic relations, 
upon any of the grounds laid down by international law. 

JosEF L. Kunz 


THE POLISH BOUNDARY QUESTION 


Russia’s armies have penetrated a considerable distance into Eastern 
Poland, which she contends is Russian territory, just as she claims that the 
Baltic States are as much Russian as California is American. In this con- 
tention she has insisted on the so-called ‘‘Curzon line”’ as the final boundary 
between Poland and Russia. Making no headway in this regard in negotia- 
tions with the Polish Government in exile, which insists on the pre-war 
boundary, Moscow has attacked the Polish Government ' as pro-Fascist and 
non-representative of the Poles at home and appears to have set up a “‘ Polish 
National Council”’ reportedly headed by the wife of the Vice Commissar of 
Foreign Affairs of Russia who was recently made Foreign Commissar of the 
Russian Ukraine, which Council, Stalin declares, is more representative of 
the Polish people. Russia at the same time has also, significantly, granted 
greater autonomy to the constituent republics of the U.S.S.R., which ap- 
parently would allow treaty arrangements between the Ukraine and a puppet 
government of Poland in regard to Polish independence and boundary ques- 
tions. Stalin is undoubtedly proceeding unilaterally in this matter for he 
has rebuffed mediation by Mr. Hull and Mr. Churchill, although the Moscow 
declaration stands for the ‘‘closest codperation between the three Govern- 
ments in the examination of European questions arising as the war develops.”’ 

Space will not permit a full discussion of the ethnologic, economic, and 

16 Cf. Lloyd Mallan in Virginia Quarterly Review, Winter, 1944. 

‘7 Cf. this Journat, Vol. XXV (1931), p. 719; Juan José Soler, La Doctrina Estrada 
sobre reconocimiento de los gobiernos de facto, Revista de Derecho Internacional, Vol. XIX 
(1931), pp. 5-15. 

1 The Polish Government in exile has been recognized by Britain and the United States 
and has adhered to the Atlantic Charter and other declarations and agreements which makes 
Poland our ally and one of the United Nations. Russia “suspended relations” with Polish 


Government, April 26, 1943, over the attitude of the latter toward the alleged murder of 
Polish officers near Smolensk. 
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other questions involved in this incident. Only a review will be attempted 
of the treaty and other engagements relating to the boundaries of the Polish 
state. The Poles are a vigorous and patriotic people who have inhabited 
for centuries the basin of the Vistula River which enters the Baltic at Dan- 
tzig. This ancient people, whose roots in this territory go back more than 
ten centuries and who have often illumined the fields of art, letters and sci- 
ence, live between powerful neighbors and traditional and covetous enemies. 
They have experienced greater vicissitudes perhaps than most nations but 
have maintained a national spirit which has refused to acknowledge defeat 
or admit extinction. 

Once counted as one of the few great states of Europe Poland, after her 
final partition between Russia, Prussia, and Austria, in 1795, ceased to exist 
as an independent state until it was reéstablished by the peace treaties fol- 
lowing the World War of 1914-18. The intervening period had been one of 
repression and insurrection under the yoke of the partitioners. At the out- 
break of war in 1914 the recrudescence of Poland began. A National Com- 
mittee was formed to represent the Polish people in their struggle for 
independence, President Wilson came out (January 22, 1917) for an inde- 
pendent and united Poland as one of his fourteen points, the Allied Govern- 
ments recognized the National Committee in Paris and declared for Polish 
independence,? and Polish armed forces were organized and fought on the side 
of the Allies against the Central Powers. 

During the period of weakness following the Bolskivik Revolution in the 
Fall of 1917, which was most firmly established in Northern Russia, the 
marginal states seized the opportunity to disengage themselves from the 
grasp of the Empire by declaring their independence. As a part of the Rus- 
sian weakness came the Brest Litovsk Treaty of March 3, 1918 between the 
Lenin Government and Germany and her allies. This treaty, which Russia 
entered into from a mixture of weakness and credulity, proposed a common 
boundary running from near Riga irregularly southward to the Ukrainian 
border in the direction of Lemberg, and created an Ukrainian State under 
German control.? The Bolskivik plenipotentiaries protested vigorously and 
piteously at the compulsion and overreaching of the Germans, contrary to 
prior promises, and the Allied Powers also protested the treaty but of course 
to no avail. 

In November, 1918, a Polish Government was organized and the Polish 
Republic was proclaimed to the world; it was recognized by the Allied and 
Associated Powers early in 1919. Meanwhile the Peace Conference at Paris 
had produced the Treaty of Versailles which Poland signed on June 28 of the 
latter year as an independent and sovereign state. The Peace Treaties re- 


2 It appears that the Bolshiviki recognized the independence of Poland in March, 1917 
(Polish Handbook, 1925, p. 72). 

3 The Ukraine was reconquered by the Red Armies in 1919-20 and in 1923 became a con- 
stituent Republic of the U.S.S.R. 
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stored to Poland parts of the territories formerly governed by Russia, Aus- 
tria-Hungary, and Germany. The Commission on Polish Affairs of the 
Conference worked out the frontier between Poland and the Central Powers 
which became Articles 83 and 87 of the Treaty of Versailles.4 Thus the 
Western boundaries of Poland were definitely provided for at Paris but the 
Eastern boundaries were left unsettled because Russia was not represented at 
the Peace Conference. Germany agreed in the Treaty of Versailles to the 
abrogation of the Brest Litovsk Treaty and all other agreements with Russia 
and to retire her forces from the Baltic provinces of Estonia, Latvia, and 
Lithuania (Article 433). 

The Eastern boundaries of Poland were left to the Allied and Associated 
Powers to settle later. On December 8, 1919, the Supreme Council an- 
nounced a tentative line pending final settlement. This line was not ac- 
cepted by either country concerned. 

By this time Poland had plenty of recognition, some army in the field, but 
no cleancut territory. She decided to fight her way. First she took on the 
Ukrainians, defeating them in 1919 near Lwow and occupying Wilno. At 
this time the Bolshiviki, awake to their past mistakes, were attempting to 
recover territories belonging to the former Russian Empire. This attempt 
resulted in war with the Polish Army. During these hostilities Lord Curzon, 
then Foreign Minister of Great Britain, in an effort to compose the conilict 
sent a telegram, on July 11, 1920, suggesting an armistice on the basis of the 
line announced on December 8, 1919 by the Supreme Council. This line 
thereafter became known as the ‘‘Curzon line” although that gentleman 
seems to have had no direct hand in its determination. The warring 
countries were, however, still unwilling to accept the line, but the Polish 
victory at Warsaw in August led to the armistice of October 5, 1920, which 
led to the Peace Treaty signed at Riga on March 18, 1921. 

The Riga Treaty, in Article 2, describes in detail the boundaries between 
Russia and Poland by reference to various rivers and towns. Article 3 
reads as follows: 

“Russia and the Ukraine abandon all rights and claims to the terri- 
tories situated to the West of the frontier laid down by Article 2 of the 
present Treaty. Poland on the other hand abandons in favor of the 
Ukraine and White Russia all rights and claims to the territory situated 
to the East of this frontier. The two Contracting Parties agree that, 
in so far as the territory situated to the West of the frontier fixed in 
Article 2 of the present Treaty includes districts which form the subject 
of a dispute between Poland and Lithuania, the question of the attribu- 
tion of these districts to one of those two states is a matter which ex- 
clusively concerns Poland and Lithuania.” ® 


‘The plebiscite in Upper Silesia (Art. 88) was held in 1921 and the German-Polish 
Agreement thereon of May 15, 1922, established that piece of the boundary. (Sarah Wam- 
baugh, Plebiscites Since the World War, p. 26.) 

® Polish White Book, 1933-9, pp. 164-5. 
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This treaty stabilized the Eastern boundary of Poland down to 1939, but 
the boundary with Lithuania was still an open question. During the war in 
1920 Poland had claimed that the Lithuanians and Russians were combining 
against her and had pushed her forces into Wilno. Notwithstanding a 
‘military agreement”’ signed by the contesting parties under the auspices of 
the League of Nations, the Poles raided and seized the city of Wilno (the 
Lithuanian capital) and the district of that name, and retained them. Lord 
Cecil called it an “international scandal,”’ but the League appears eventually 
to have accepted it as a fait accompli.6 Lithuania declined to recognize the 
coup and retaliated by closing the frontier and refusing diplomatic relations 
with Poland. However, in March, 1938, under threats from Poland, diplo- 
matic relations were resumed but the boundary line appears to have re- 
mained unsettled. 

Returning to the Riga Treaty line of 1921, it should be noted that this was 
confirmed by the so-called Conference of Ambassadors of the Allied Powers 
(not including the United States) in a Declaration of March 15, 1923, which 
was also signed by Poland. This Declaration recognized Poland’s possession 
of Eastern Galicia and also established a Polish-Lithuanian boundary leaving 
Wilno to Poland. Lithuania refused to accept this line, claiming \ilno 
itself and the whole of Wilno district. 

Other formal acts cementing the relations of Poland and Russia on the 
basis of the Riga Treaty followed. On February 9, 1929, Russia, Poland, 
Estonia, Latvia, and Roumania signed at Moscow a Protocol bringing into 
effect between them the Pact of Paris of August 27, 1928, renouncing war as 
an instrument of national policy. Four years later (on July 25, 1932) 
Poland and Russia entered into a Non-aggression Pact for a period of five 
years. This Pact referred to the Treaty of Riga of March 18, 1921, as con- 
stituting ‘‘now as in the past the basis of their reciprocal relations and under- 
takings.” 7 

6 It is said that Pilsudski, then Commander-in-Chief of the Polish forces, was a Lithua- 
nian born near Wilno. Newman, The New Europe, pp. 187-190. See generally the excel- 
lent work of Sarah Wambaugh, Plebiscites Since the World War, pp. 307 ff. 

7 The Pact in part reads as follows: 


“Art. 1. The two Contracting Parties, recording the fact that they have renounced 
war as an instrument of national policy in their mutual relations, reciprocally undertake 
to refrain from taking any aggressive action against or invading the territory of the 
other Party, either alone or in conjunction with other Powers. 

“Any act of violence attacking the integrity and inviolability of the territory or the 
political independence of the other Contracting Party shall be regarded as contrary to 
the undertakings contained in the present Article, even if such acts are committed with- 
out declaration of war and avoid all possible warlike manifestations. 

“Art. 2. Should one of the Contracting Parties be attacked by a third State or by a 
group of other States, the other Contracting Party undertakes not to give aid or as- 
sistance, either directly or indirectly, to the aggressor State during the whole period of 
the conflict. 

“Tf one of the Contracting Parties commits an act of aggression against a third State 
the other Contracting Party shall have the right to be released from the present Treaty 
without previous denunciation. 

“Art. 3. Each of the Contracting Parties undertakes not to be a party to any agree- 
ment openly hostile to the other Party from the point of view of aggression.” (Polish 
White Book, 1933-1939, p. 171.) 
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By a Protocol of May 5, 1934, the signatories renewed the Pact for a 
period expiring December 31, 1945, and for two-year periods thereafter 
if not denounced by either party. This Protocol refers again to the Peace 
Treaty of 1921,8 and was further confirmed in a joint communiqué on 
Polish-Soviet relations issued on November 26, 1938.9 Russia had thus far 
apparently raised no question as to the Riga line, which had not been chal- 
lenged since 1921. 

On July 3, 1933, Poland, Russia, and several border states signed at 
London a Convention (adhered to by Finland July 22, 1933), defining the 
term ‘‘aggression,’’ used in the non-aggression Pact above mentioned, as 
including the following actions: 


‘2. Invasion by its armed forces, with or without a declaration of war, 
of the territory of another State; 

“3. Attack by its land, naval, or air forces, with or without a declara- 
tion of war, on the territory, vessels, or aircraft of another State;” 


The Convention further provided in Article 3 that: 
“No political, military, economic or other considerations may serve 
as an excuse or justification for the aggression referred to in Article 2 
(for examples see Annex).’’ 


Peaceful intercourse continued, though it may be that the two nations were 
not on the most cordial terms, for their viewpoints and aspirations were far 
apart. Russia was a totalitarian communistic crusader, with an oriental 
outlook, whereas Poland was nearly the opposite. In the summer of 1939 
Russian-Polish relations seemed outwardly friendly, but at the same time 
Stalin and Hitler were negotiating a ten year non-aggression pact (August 
23, 1939) against any warlike act between them and providing (Article 4) 
that ‘‘neither shall participate in any grouping of powers which directly 
or indirectly is aimed at the other party.”” Thus Russia was bound 
by treaty not to join any country in an attack on Poland or Germany. In 
view of the growing tension between Germany and Poland, and the world 
wide attention being given to the rift, can it be said that Stalin at this time 
had no inkling of Hitler’s intention to attack Poland and to dismember her? 

Nine days later (September 1, 1939) Hitler attacked Poland.'!' The 
German invasion upset the equilibrium established by the Riga Treaty and 
Russia reverted in conjunction with Germany to the policy of expansion. 
The first step was the occupation by Russia of Eastern Poland, the second 
was the control of the Baltic states, and the third was the aggression against 
Finland. 


Same, p. 179. ® Same, p. 181. 

©The Annex declared that no active aggression could be justified because of “(a) the 
internal condition of a state . . . or (b) the international conduct of a state,” of which 
examples were given. (Same, pp. 173-4.) 

1 Hitler’s demands included a settlement of the Dantzig problem, the Corridor problem, 
and the problem of German minorities in Poland. 


= 


446 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


On September 17, 1939, M. Poteinkin, Russian Vice Commissar of Foreign 
Affairs, called in the Polish Ambassador and handed him a note to the effect 
that the German-Polish war revealed ‘the internal bankruptcy of the Polish 
state’? which means that ‘‘the Polish state and its Government have in fact 
ceased to exist,’ that the agreements with Poland ‘‘ have ceased to operate”’ 
and that Russia has ‘‘ordered troops to cross the frontier” to protect ‘‘the 
kindred Ukrainian and White Russian peoples who live on Polish territory”’ 
and who are left defenseless. 

The Polish Ambassador refused to accept the note, protested the aggression 
and asked for his passports. Poland informed France and England that 
Soviet forces had entered Poland on September 17, thereby violating the 
non-aggression Pact of July 25, 1932, as defined in the Pact of July 3, 1933. 
Poland added that Russia ‘‘stands self-condemned as a violator of its inter- 
national obligations,’’ contrary to the moral principles on which she 
pretended to base her foreign policy since her admittance to the League of 
Nations. 

Ten days later (September 28, 1939) Ribbentrop and Molotoff entered into 
an agreement specifying the line for the fourth partition of Poland, called the 
Ribbentrop line. To this agreement the Polish Government made a vigorous 
protest on September 30. This line ran roughly through the middle of 
Poland southward along the River Bug and, crossing over to Jaroslaw, thence 
along the River San. Thereupon Russia by an agreement with Lithuania, 
dated October 10, 1939, handed the city and part of the district of Wilno 
over to the latter and fixed the boundary between them.” 

The Russian Government now (on October 22) ordered an “election” for the 
“People’s Assemblies”’ in the occupied area of Poland while under military 
control. The Assemblies of the Ukraine and White Russia then petitioned 
Russia to be incorporated into the U.S.S.R. The Soviet graciously granted 
the petitions and promptly took over all lands, banks and industries." 

Hitler’s surprise attack on Russia in June, 1941, brought about an abrupt 
reversal of relations between the latter and the Polish Government then in 
exile in London. Hardly six weeks later, on July 30, 1941, the Soviet and 
Polish Governments signed an Agreement in London of which Article I reads: 


“The Government of the U.S.S.R. recognizes the Soviet-German 
Treaties of 1939 as to territorial changes in Poland as having lost their 
validity. The Polish Government declares that Poland is not bound by 
any agreement with any third Power which is directed against the 


U.S.S.R.” 
The Agreement provided also for the restoration of diplomatic relations 


12 The agreement included a Pact of mutual assistance to supplement their non-aggression 
Pact of September 28, 1926. During the negotiation of her demands on Finland in Novem- 
ber, 1939, Russia denounced the non-aggression Pact of 1932 and on November 30 Russian 
troops invaded Finland and bombed Helsinki and Viborg from the air. 

13 David J. Dallin, Soviet Russian Foreign Policy, 1939-42, p. 75. 
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and for mutual ‘‘aid and support of all kinds in the present War against 
Hitlerite Germany.”” The U.S.S.R. agreed to the formation on her territory 
of a Polish army under a Polish Commander subject to the Russian Supreme 
Command; the details were arranged in the Agreement of August 15, 1941. 
In a Protocol annexed to the agreement the Soviet Government granted 
‘‘amnesty to all Polish citizens now detained on Soviet territory.’’ 4 

At the time of signature Mr. Eden handed the Polish Prime Minister a note 
to the effect that the British Government had entered into no undertaking 
towards the U.S.S.R. which affected the relations between that country and 
Poland, and that ‘“‘the (British) Government did not recognize any ter- 
ritorial changes which had been effected in Poland since August 1939.” 
General Sikorski replied that his Government “have never recognized any 
territorial changes effected in Poland since the outbreak of the present 
War.” 15 

On August 14, 1941, the Atlantic Charter was proclaimed, which expressed 
‘‘a desire to see no territorial changes that do not accord with the freely ex- 
pressed wishes of the people concerned.”’ In the next month (on September 
24), at an inter-Allied meeting held in London, Russia and Poland agreed to 
a resolution in which the parties made known their adherence to the com- 
mon principles of the Atlantic Charter and ‘“‘their intention to codperate to 
the best of their ability in giving effect to them.”’ !® 

In this connection reference should be made to the Treaty of Alliance 
between Russian and Great Buitain signed on May 26, 1942, for full collabo- 
ration between the two Governments during and after the present war. It 
recited that it was to replace the agreement of July 12, 1941, concerning joint 
action against Germany and that the intention was to collaborate on the 
basis of the principles of the Atlantic Charter. After providing that the 
Contracting Parties would afford each other all kinds of support and as- 
sistance in the present war against Germany or any future war with Germany 
or any state associated with her, they agreed that ‘‘they will act in accord- 
ance with the two principles of not seeking territorial aggrandisement for 
themselves and of non-interference in the internal affairs of other states.” 

What is to be concluded from the events reviewed above? Aside from 
ethnographic, economic, and other considerations involved, it seems clear 
that Russia in 1939 set aside a territorial arrangement which she had made 
and repeatedly confirmed and which she had solemnly pledged to respect 
and carry out; that, although Stalin repented in 1941 and reéstablished the 
status quo ante, he is now brow-beating the Government of his conquered 
neighbor, which he had already recognized and treated with (but which he 
now refers to as the “‘so-called Government of Poland’’), into submitting to 


4 Bulletin of International News, Vol. XVIII, p. 1016. It is understood that thousands 
of Poles had been seized and deported to Russia during the occupation. 

6 Same. 

16 British Comd. paper 6315, Mise. No. 3 (1941). 
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his unilateral demands on the pain of setting up a puppet government in 
Poland which will do his bidding. Furthermore, this arbitrary action has 
been taken in flat contravention not only of his treaty obligations but of the 
Declarations of Moscow and Teheran looking to the rebuilding of public 
law and international stability and ‘closest coédperation”’ in settling just 
such questions as the Polish problem. 

Lester H. Woo.sry 


THE RECOGNITION OF NEW GOVERNMENTS INSTITUTED BY FORCE 


The resolution of the Committee of Political Defense, taken at Montevideo 
on December 24 last, recommending consultation between the American 
Governments before recognizing a new government instituted by force, has 
emphasized once more the undeveloped and unsatisfactory state of interna- 
tional law in this field. The general principles governing the recognition of 
governments coming into power in violation of constitutional procedures are 
well established. The Argentine jurist, Luis Podesta Costa, in his recently 
published volume on international law, aptly sums up the law as calling for 
the application of the objective test of effective possession of authority and 
the subjective test of readiness on the part of the new government to meet 
the international obligations of the State. These are, indeed, the standard 
tests that in one form or another have been adopted by the Foreign Offices 
of the leading powers for a hundred years. The real difficulty appears 
when we come to apply them to the concrete situations of practical interna- 
tional life; and the conditions of the present war have but added to the 
difficulty. 

It would be hard to say which of the two tests gives rise to more contro- 
versial issues. The objective test of effective possession of authority in- 
volves a number of elements sometimes put down as separate tests. Doubt- 
less the fundamental element is that relating to the representative character 
of the government. Is the new government entitled to speak in the name 
of the state, so that on the one hand it may assert the legal claims of the state 
and on the other hand create a responsibility on the part of the state for 
its conduct? It would seem just that the answer should be dependent upon 
the evidence available that the new government is holding office with the 
assent of the people or at least with the acquiescence of the people. How is 
such assent or acquiescence to be determined under the circumstances? In 
normal usage assent or acquiescence is implied from the fact that the new 
government is in actual control of the administrative machinery of the state, 
is performing normal governmental functions, and is not meeting with open 
resistance to its authority. ‘‘Stability”’ is the word oftenest used to describe 
this de facto situation, and it is in practical application the equivalent of 
“‘effective possession of authority.” 

Obviously the more adequate method of determining whether the new 
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revolutionary government expresses the will of the people would be the 
holding of popular elections. But elections, to be worth anything as an ex- 
pression of the will of the people, would have to be honest elections; and 
could any elections be honest unless freedom of speech, freedom of the press 
and the right of public assembly existed? Clearly third states could not in- 
quire into these points in any conclusive way without interfering so greatly 
in the domestic affairs of the state as to constitute an intolerable violation 
of its sovereignty and independence. In consequence international law has 
in the past followed the more realistic rule of regarding de facto control over a 
given period as implying the general acquiescence of the people. How longa 
time third states must wait before reaching the conclusion of general acquies- 
cence is a matter to be determined by the circumstances of each ease. 

The example set by the five Central American Republics in 1907 and in 
1923, in seeking to discourage revolutions by a common agreement not to 
recognize a new government until certain conditions had been met, com- 
mendable as it was from the point of view of mutual coéperation in the main- 
tenance of law and order within their respective countries, was in advance of 
the existing rules of international law. Unfortunately two of the five Re- 
publics found the provisions of the treaty of 1923 embarrassing and later de- 
nounced the treaty. It is interesting to note that the Tobar Doctrine, which 
found expression in the two treaties, has been generally attacked by other 
Latin American jurists, possibly because Sefior Tobar recognized a right of 
intervention in this “indirect way’’ in the internal dissensions of the Amer- 
ican States. In reality the fact that the treaties of 1907 and 1923 were mu- 
tual agreements, applicable only to the parties to them, completely elimi- 
nated any element of intervention. 

The doctrine put forth by the Mexican Foreign Minister, Sr. Estrada,* in 
1930, to the effect that any judgment passed by other states upon the legal 
qualifications of the government of a state is an offense against its sovereignty, 
seems to suggest that the legitimacy or illegitimacy of a new revolutionary 
government is of no proper concern to third states, and that any inquiry on 
their part into the national status of a government is unwarranted. But in 
actual fact the inquiry into the status of a revolutionary government is a 
necessary condition of international intercourse and it is implied in the very 
maintenance or withdrawal of diplomatic relations which Sr. Estrada pro- 
posed as the proper procedure for Mexican diplomatic officers. Admitting 
the abuses against which the Estrada Doctrine was directed, it may be 
pointed out that it is in the interest of international justice that revolu- 
tionary government should not have the right immediately upon assuming 
office to pledge the good faith of the state and create contractual obligations 
for which the state itself would be responsible. There is no question here of 
the fundamental right of all people to choose their own form of government 
and no question of the right of the new revolutionary government to ad- 
* See this JourNAL, Vol. 25 (1931), Supplement, p. 203. 
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minister, so far as it can, the domestic affairs of the state. Foreign diplo- 
matic representatives may well continue to treat with it in matters of routine 
protection of life and property. But before a treaty may be signed with the 
de facto government, or other commitment entered into, it is reasonable, 
and such has been the established practice, that third states should have 
assurance that the government is sufficiently well established to be taken as 
spokesman for the people of the state. To this extent there is no avoiding 
some procedure which, if not recognition in form, would be the equivalent to 
it. 

The second of the two standard tests, that of willingness on the part of the 
new government to observe the rules of international law and to fulfill the in- 
ternational engagements of the state has normally been judged by its actual 
performance after it has come into power. It is the custom for a new gov- 
ernment upon taking office to make public proclamation of its intention to 
carry out its international obligations; and under ordinary circumstances 
this assurance is taken by other states at its face value. The failure of the 
new government to live up to its obligations would naturally give rise to 
diplomatic protest but this would be entirely apart from any question of the 
representative character of the government. 

To what extent may the circumstances under which a new government 
comes into power be taken into account in determining in advance the sin- 
cerity of its proclaimed intentions and in refusing recognition when the evi- 
dence points to probable violation of international obligations? Obviously 
the political, economic, and social conditions out of which the revolution may 
appear to have arisen have a bearing upon the representative character of 
the new government and its probable stability. But international law has 
been unable to develop a rule to meet so complex a situation, involving, as it 
of necessity must, an interference in the most intimate domestic affairs of the 
state. Nor has international law developed a rule to meet the situation 
where the inquiry extends not merely the circumstances under which the 
new government has come into power, but the character and past record of 
the leaders of the revolutionary movement who have taken over the control 
of the new government. It has remained for the exigencies of the present 
war to present this issue and to present it in challenging form. 

In normal times of peace the failure to fulfill international obligations is 
not a matter of such urgency as to make it necessary to anticipate wrongful 
conduct on the part of a new government. The fact of the violation of in- 
ternational obligations can be readily determined and redress obtained in due 
course. But in time of war a very different situation is presented. The 
recommendation of the Committee of Political Defense dealt with commit- 
ments for the defense of the continent, obligations beyond any to which the 
existing rules of international law were applicable. The most important of 
the commitments of continental defense undertaken at the meeting of 
Foreign Ministers were those relating to “subversive activities” of Axis 
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agents. One has only to read the impressive list of the earlier reeommenda- 
tions of the Montevideo Committee to understand how wide and deep are 
the possible ramifications of these activities and how little confidence third 
states might have in their elimination by a government not whole-heartedly 
opposed to the cause of the Axis Powers in favor of which they were being 
carriedon. Theurgency of the situation, moreover, was such as to make any 
failure on the part of administrative officials of the new government to sup- 
press the subversive activities a matter of the gravest consequence. A single 
radio station maintained along the coast line might mean the loss of American 
ships and lives, for which no subsequent amends by way of punishment of 
the offenders could make good. 

Confronted with this situation the Committee of Political Defense be- 
lieved it necessary to recommend that the American Governments should not 
only inquire into the actual conduct of the new government but should en- 
deavor to anticipate its possible conduct by an inquiry into the circumstances 
which led to its establishment. It appears that the word ‘“cireumstances”’ 
was broad enough to include an inquiry into the character and past record of 
the leaders of the revolutionary movement. It is to be assumed that it was 
the intention of the Committee that if the American Governments should 
find that the circumstances attending the establishment of the new govern- 
ment were such as to indicate probable non-compliance with inter-American 
commitments for defense they would refuse recognition to the new govern- 
ment without waiting to see what its actual performance might be. 

In view of special conditions under which it acted, it was to be expected 
that the Committee of Political Defense should confine its recommendation 
to “the duration of the present world conflict.’”” Moreover, while the Com- 
mittee might reasonably have hoped that the proposed consultation should 
be followed by uniform action, it stopped short of recommending a collective 
decision, leaving each state free to act for itself after consultation. The 
replies from the American Governments indicate that the Committee acted 
with commendable discretion. A number of them, while accepting the rec- 
ommendation of the Committee, hinted at the dangers of ‘‘intervention”’ 
which might attend any extension of the application of the procedure of con- 
sultation and common action. 

It is clear that the formulation of more specific rules of international! law 
in the matter of recognition is dependent upon factors which cannot readily 
be divested of their political character. If it is the province of international 
jurisprudence to widen the circle of law by reducing political to juridical 
questions, it is also the part of jurists to recognize all of the various practical 
obstacles to the development of law in a particular field. Doubtless the most 
serious of these is the fact that non-recognition has been used at times in the 
past as a means of coércion by stronger states against weaker ones. The 
abuses that have occurred in this connection, however, have been partly due 
to the constitutional instability of the governments which have suffered 
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from them. The conflicting interests to be reconciled by new rules of law 
are on the one hand the fundamental right of each state to determine its own 
form of government and on the other hand the right of other states and of 
the community of states as a whole to be able to deal with responsible govern- 
ments which truly represent the will of the people of the state not the will 
of asmall group. The two sets of interests are not inherently irreconciliable. 
Doubtless the establishment of a general system of international security 
will do more than anything else to remove such fears as may exist of inter- 
vention by stronger states in the domestic affairs of weaker ones. But at 
the same time it is equally important that each individual state should 
recognize its own responsibility in maintaining its constitutional procedures 
as an essential condition of its co6peration as a member of the international 
community. It is not necessary that these procedures be uniform in each 
state; the economic and social conditions of each state will naturally influ- 
ence the nature of its machinery of representative government. But stabil- 
ity must be maintained, and it can only be maintained, on the basis of what 
Jefferson once described as ‘‘the will of the nation, substantially declared.” 
C. G. Fenwick 


THE STATUS OF THE VATICAN CITY 


The liberation of Rome by the Allied forces on June 4, 1944, has served to 
focus attention on the legal status of the State of the Vatican City, a 108- 
acre enclave in the city of Rome. Under the terms of the Lateran Treaty 
between the Holy See and Italy, signed on February 11, 1929, Italy reeog- 
nized (Art. 2)— 


the sovereignty of the Holy See in the international field as an attribute 
inherent in its very nature, in conformity with its tradition and with the 
exigencies of its mission in the world— 


and recognized (Art. 3)— 


in the Holy See the full proprietorship and the exclusive and absolute 
power and sovereign jurisdiction over the Vatican, as at present con- 
stituted, with all its appurtenances and endowments, creating for such 
purpose the Vatican City. 


In addition to recognizing the full sovereignty of the Holy See over the 
Vatican City proper, the boundaries of which were indicated in a plan an- 
nexed to the treaty, Italy also recognized in the Holy See the full proprietor- 
ship only (not absolute power and sovereign jurisdiction, as in the case of the 
Vatican City proper) ‘‘of the patriarchal Basilicas of St. John Lateran, of 
St. Mary Major and of St. Paul, with the buildings annexed”’ (Art. 13) and 


1 Jtalian text and English translation in National Catholic Welfare Conference, Treaty 
and Concordat between the Holy See and Italy, Washington, 1929, pp. 37-51; English 
translation reprinted in this JouRNAL Vol. 23 (1929), Supplement, pp. 187-195, and Byrnes 
MacDonald, The Italo-Vatican Accord: An Analysis, Princeton, N. J., 1932, pp. 85-95. 
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also ‘‘of the pontifical palace of Castel Gandolfo with all its endowments, 
appurtenances and dependencies,”’ then actually in possession of the Holy 
See, and obligated itself to cede to the Holy See, likewise in full proprietor- 
ship only, ‘‘the Villa Barberini in Castel Gandolfo with all its endowments, 
appurtenances and dependencies”’ and to transfer to the Holy See certain 
real property on the North side of the Janiculan Hill overlooking the Vatican 
palaces in order to round out the sites belonging to the Sacred Congregation 
of Propaganda Fide and to other ecclesiastical Institutes (Art. 14). 
The properties indicated in the preceding paragraph, together with— 


the palaces of the Dataria, of the Cancelleria, of the Propaganda Fide 
in the Piazza di Spagna, the palace of the Holy Office and adjacencies, 
that of the Convertendi (at present Congregation for the Oriental 
Church) in the Piazza Scossacavalli, the palace of the Vicariate, and the 
other buildings in which the Holy See in the future shall deem it neces- 
sary to establish its other Offices, although forming part of the territory 
of the Italian State, shall enjoy the immunity recognized by interna- 
tional law in the seats of diplomatic agents of foreign States. (Art. 15.) 


It is clear from a study of the negotiations preceding the actual signing of 
the Lateran Treaty that the purpose of the provisions of Article 15 was to 
compensate in some measure for the extremely restricted area comprising the 
actual State of the Vatican City, which made it impossible to establish within 
its boundaries the various seats of Congregations, Offices, Tribunals, etc., 
indispensable for the government of the Universal Church. The same 
observation is applicable to the Roman Basilicas mentioned in Article 14, 
which merited consideration because of their intimate and century-old con- 
nection with the spiritual functioning of the Holy See. Hence the Lateran 
Treaty recognized the special immunity of these localities. 

What is included in the phrase “‘immunity recognized by international law 
in the seats of diplomatic agents of foreign States,”’ used in Article 15 of the 
Treaty? According to Oppenheim,’ the immunity of diplomatic agents is 
limited to immunity of domicile, exemption from criminal and civil jurisdic- 
tion, exemption from subpoena as witnesses, exemption from police, exemp- 
tion from taxes, the right of chapel and a certain amount of self-jurisdiction. 
Although all these immunities are sometimes grouped together under the 
term ‘extraterritoriality”’ or ‘‘exterritoriality,”’ such a term is simply a 
convenient legal fiction, for the diplomatic agents are in reality not outside, 
but inside, the territory of the receiving State. The Italian Court of Rome 
in the case of Trenta v. Ragonesi* in 1935 held that, although diplomatic 
immunity was conferred upon certain buildings belonging to the Holy See 
situated outside the Vatican City, these premises were not to be deemed as 


2 L. Oppenheim, International Law, London, 1937 (5th ed., by H. Lauterpacht), Vol. I, 
pp. 619-627. 

3 H. Lauterpacht (ed.), Annual Digest and Reports of Public International Law Cases . . . 
1935-1937, London, 1941, pp. 235-236; Oppenheim, work cited, p. 620, note 3. 
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situated outside of Italy so far as to exclude the application of Italian law in 
an inheritance action. 

The privileges included under the immunity accorded to the properties of 
the Holy See under the Lateran Treaty are an amplification of the use and 
exemption from taxation and expropriation accorded to the Pope under 
Article 5 of the Italian Law of Guaranties of May 13, 1871, which was never 
recognized by the Pope and was specifically abrogated by the Lateran Treaty 
(Art. 26). 

Under Nazi domination, Italy has not always been allowed to respect 
these immunities. For instance, on the night of February 3-4, 1944, the 
buildings adjoining the Basilica of St. Paul in Rome were forcibly entered 
and searched by the Fascist police led by Dr. Pietro Caruso. They forced 
their way into the buildings, arrested Air General Monti, four other high 
officers, two public security officials, nine Jews and forty-eight vouths avoid- 
ing summons for conscription in the neo-Fascist army, all of whom had 
sought asylum there, confiscated 6,000 (400, says the Osservatore Romano) 
liters of petrol, 300 (41, says the Osservatore Romano) automobile tires and 
4 trucks, and imprisoned (as unofficially reported) the Rector and his co- 
workers. 

The generally accepted rule of international law on this point is well ex- 
pressed in the following provision in the Foreign Service Regulations of the 
United States: 

Premises, which are occupied by a diplomatic representative and 
members of his staff, either as offices or residences, the goods contained 
therein, and the records and archives of the mission are inviolable. 
They cannot be entered, searched, or detained by the local authorities 
even under process of law.® 


The actions of the Fascist police, therefore, seem to be violations of tie 
diplomatic immunity of St. Paul’s guaranteed by the Lateran Treaty and 
the Holy See was amply justified under international law in lodging formal 
protest with the Italian authorities, as it immediately did. It not only 
could invoke the articles of the Lateran Treaty quoted above, but also could 
have cited Italian judicial precedents on immunity of property occupied by 
diplomatic agents. For instance, in 1921, in the case of Angelini v. Govern- 
ment of the French Republic,’ the Arbitral Commission at Rome for Leases of 
Business Premises directed that an investigation be made to ascertain 
whether property ordinarily used as coach-houses and stables was part of the 
palace which was the seat of the French Embassy, saying that, if this were 


‘English translation in Herbert Wright (ed.), The Constitutions of the States at War, 
1914-1918, Washington, 1919, pp. 347-350; reprinted in Howard L. McBain and Lindsay 
Rogers, The New Constitutions of Europe, New York, 1922, pp. 561-564; also in Mac- 
Donald, work cited, pp. 115-119. 

5 Green H. Hackworth, Digest of International Law, Washington, 1940-, Vol. IV, p. 562. 

6 In Hackworth, as cited. 
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the case, there would be irrebuttable presumption of the validity of the 
French defense of jurisdictional immunity. 

With regard to the arrest of the 64 persons who had sought asylum in the 
St. Paul buildings, it might be said that, although the right of asylum on 
diplomatic property is not universally recognized (for instance, the United 
States does not sanction it except in extraordinary cases and for temporary 
periods ”), it is still a generally recognized rule of international law that the 
local police authorities may not enter diplomatic property for the purpose of 
making arrests, at least until the delivery of the fugitives desired has been 
requested of, and refused by, the diplomatic agent.* In point is the pro- 
vision of Article 22 of the Lateran Treaty whereby the Holy See agreed to 
surrender to the Italian State— 

the persons charged with crimes, who may have sought refuge in the 
properties declared immune in Article 15, unless those in charge of such 


property prefer to invite the Italian agents to enter in order to arrest 
them. 


It may be presumed from the preceding paragraph of the same article that 
the crimes in question are such ‘‘by the laws of both States.”” In the instant 
case the Holy See apparently was not even requested to deliver the persons 
in question nor given an opportunity to pass upon whether they had been 
accused of acts “‘considered criminal by the laws of both States”’ and cer- 
tainly did not “‘invite the Italian agents to enter in order to arrest them.” 

Such violations of diplomatic immunity involve an entirely different ques- 
tion from that of an invasion of the territory of the State of the Vatican City 
proper, since the latter would be an outright violation of the territorial 
inviolability of the State of the Vatican City itself. The territorial in- 
violability of the Vatican City depends upon the neutrality of the State of 
the Vatican City. Under Article 24 of the Lateran Treaty, ‘“‘the Vatican 
City will always and in every case be considered neutral and inviolable 
territory.”” Although this is merely an agreement between the Holy See and 
Italy, all the nations of the world received notice thereby of the perpetual 
“‘neutralization”’ of the State of the Vatican City. Therefore the inviolabil- 
ity of the neutralized Vatican City itself would be guaranteed under the 
customary rule of international law, confirmed by Hague Convention V of 
1907 respecting the Rights and Duties of Neutral Powers and Persons in 
War on Land.® In conformity with this rule President Franklin D. Roose- 
velt, on July 10, 1943,!° at the time of the Allied invasion of Sicily, assured 
the Holy Father that ‘‘Throughout the period of operations the neutral 
status of Vatican City as well as of the Papal domains throughout Italy will 
be respected.” 

7 Hackworth, work cited, Vol. II, p. 622. 8 Oppenheim, work cited, p. 622. 

®U.S. Treaty Series, No. 540; 36 Stat. 2310; William M. Malloy, Treaties, . . . , Wash- 


ington, 1910-, Vol. II, pp. 2290-2303. 
10 New York Times, July 11, 1943, Part I, p. 5. 
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Apart from the Allied bombing, on the morning of February 10, 1944, of 
the property adjoining the Papal Villa at Castel Gandolfo, which, under 
Articles 14 and 15 of the Lateran Treaty, enjoys diplomatic immunity, 
Papal property has been respected by the Allied authorities. In such cases 
neutral property enjoying diplomatic immunity must accept the fortunes of 
war, since such immunity does not extend to exemption from bombing by a 
belligerent of neutral diplomatic property located in an active “theater of 
war.” Under international law, it belongs to the responsible military com- 
mander on the scene to determine whether the exigencies of war make such 
action necessary or convenient. On February 12, two days after the sur- 
prise bombing, the Allied Headquarters in Italy announced on the radio, 
broadcast through the United States, that Castel Gandolfo ‘‘ now lies in the 
battle area and contains a heavy saturation of German soldiers.” If it 
were true that German soldiers were on the Castel Gandolfo property this 
would have been sufficient justification for the military commander to have 
reached the decision to bomb. 

However, on February 17 the Most Reverend Amleto Giovanni Cicognani, 
Apostolic Delegate to the United States, on instruction of His Eminence 
Cardinal Maglione, Papal Secretary of State, issued a statement that— 


the report appearing in the press and credited to the Allied High Com- 
mand, to the effect that the actual territory of the Papal Villa at Castel 
Gandolfo is ‘‘saturated with Germans, therefore subject to bombing,’ 
is not true. His Eminence declares that no German soldier has been 
admitted within the borders of the neutral Pontifical Villa, and that no 
German military whatsoever are within it at present.” 


The presence of Germans on the property is a question of fact. Certainly 
the Vatican authorities, being on the actual spot within the enemy lines, are 
in a better position to report on this fact and there appears to be no reason 
for doubting their veracity. 

On the other hand, it is not clear from the Delegate’s statement whether 
German soldiers were concentrated in the area, even though none had been 
“admitted within”’ the Villa and none were “within it at present.” It goes 
almost without saying that the Axis military authorities would not leave 
unprotected this direct route from Anzio to Rome." It may have been that 
the Allied military authorities had some reason to believe that Axis troops 
were concentrated in the area and might soon have forced their way into the 
Villa property, strategically located on a hill from which Allied troops on the 
march to Rome would have been at their mercy, and accordingly decided 


11 New York Times, February 13, 1944, p. 3. 12 Same, February 18, 1944, p. 3. 

13 The Castel Gandolfo property is situated high (435 feet) above the Western shore of Lake 
Albano 18 miles from Rome and therefore a little over half of the distance (42 miles) from 
Anzio, the Allied beachhead, to Rome. The railroad connecting Anzio with Rome runs 
within one half mile of the Castel Gandolfo property and the Via Appia passes by it a short 
distance to the East. 
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that the military situation necessitated their taking time by the forelock and 
removing this potential menace before the Axis ‘“‘beat them to the gun.”’ If 
some such thing as this were not true the bombing would not seem to have 
been justified under international law, while if it were true the bombing, 
although none the less deplorable, conceivably would have had some justi- 
fication. 

Although one can only speculate on the matter at this distance, it is diffi- 
cult to see why this property, in which 15,000 persons, mostly women and 
children, coming from the town of Albano (114 miles to the south) and the 
surrounding area are reported to have been accorded refuge by the Holy 
Father, should have been singled out for bombing. It is no less difficult, in 
view of the President’s assurance, to believe that Castel Gandolfo would 
have been bombed wantonly and unnecessarily. Nor is it reasonable to 
suppose that the bombing could have occurred accidentally, since the Villa 
property is easily identifiable from the air. 

On the liberation of Rome, the Holy Father ‘‘thanked both belligerents— 
the Allies and Germany—for having left Rome intact.’”?* It was reported 
that throughout the whole period of the Nazi occupation of Rome— 

No uniforms were ever visible inside the apartments, offices or any- 
where [in the Vatican City] but St. Peter’s, and that still goes. Ameri- 
can and British troops and correspondents in uniform were firmly but 
respectfully barred by Swiss guards. . . .4 

On the evidence available, one can agree with the correspondent that the 
Vatican City “is neutral in fact and spirit.’ © 
HERBERT WRIGHT 


A BELLIGERENT OCCUPANT’S POWER OVER PROPERTY 


No little attention is being devoted by many groups to the problem of 
property rights in occupied territories. The activities of the German and 
Japanese armies as belligerent occupants of territory have undoubtedly 
created a complex of legal problems which will be even more difficult to solve 
than were those created during World War I.!- Current and future occupa- 
tions by the Allied forces may present opportunities for approaching the 
solutions of these problems but inevitably they will also raise new issues. 
This comment is not an attempt to suggest solutions for the problems re- 
ferred to but rather to call attention to the need for bearing in mind the 
breadth of the powers over private property which a belligerent occupant of 
enemy territory possesses under international law. 


14 New York Times, June 6, 1944, p. 5. 

16See additional evidence to this effect in the recent Papal Declaration of Continued 
Neutrality; below, Supplement, p. 201. 

1 See the declaration of a group of the United Nations, State Department Bulletin, Vol. 
VIII (1943), p. 21. Cf. Woolsey “The Forced Transfer of Property in Enemy Occupied 
Territories,’ this JourNax, Vol. 37 (1943), p. 282. 
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As a broad generalization it may be asserted that the regulations attached 
to the Fourth Hague Convention of 1907 place two principal restrictions 
upon the occupant’s power to deal with private property: 1) The occupant 
-annot, in general, take private property merely for the purpose of his own 
enrichment; 2) The occupant cannot deprive a private owner of property 
without compensating him. Both of these generalizations are subject to 
qualification. 

From a different point of view it may be said that the Hague Regulations 
make it possible for a belligerent occupant to take property if he requires it 
for the purposes of his occupation. 

In respect of private property there are five ordinary actions which the 
belligerent occupant can take affecting the possession or ownership of that 
property. These methods are 1) destruction; 2) seizure with duty to restore 
and indemnify; 3) seizure and confiscation; 4) requisition; and 5) purchase. 
These may be considered in turn. 

1) Destruction. This is obviously not a method whereby the occupant 
acquires the property for himself but it isa method whereby the private owner 
is deprived of his property. It may lawfully take place in the course of mili- 
tary operations, as, for example, by bombardment or shell fire in case the 
property is held by enemy forces remaining within an area which is under 
occupation. It might also occur in case of the clearing of a line of fire for the 
purpose of defense in the face of enemy attack or in exploding land mines or 
booby traps. Other situations might well arise justifying the same kind of 
action. Assuming the proper justification for the act, the owner will not be 
indemnified in these cases any more than he would be in the familiar cases 
where his property happened to lie in the line of fire between two fighting 
forces. The occupant is, however, subject to the general duty to take care 
to preserve works of art, historic monuments, and similar cultural property. 

2) Seizure with duty to restore or indemnify. According to paragraph 2 
of Article 53 of the Hague Regulations, there is a category of private property 
which the occupant may seize, subject to an ultimate duty either to restore 
with indemnification or to indemnify at the conclusion of peace. As the 
Proceedings of the Second Hague Conference show, this paragraph, which is 
preceded by the paragr:ph specifying the right to seize enemy public mov- 
able property which has a military use, was designed to indicate that the 
articles mentioned in the second paragraph were also of military use.? In 
the case of the private owner, however, his ultimate right to compensation is 
recognized. The types of private property here included are specifically 
arms and munitions and means of communication and of transport, e.g. 
wagons, automobiles, trucks, canal boats, telephones, radios. The law does 
not require that the occupant in seizing this property give a receipt, but 
equity requires one in view of the owner’s right to make a subsequent claim 

? Proceedings of the Hague Peace Conferences, Translation of Official Texts, Carnegie 
Endowment for International Peace, Washington, 1920: Conference of 1899, p. 431. 
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which he would be quite unable to substantiate in most cases unless a receipt 
were given. In practice this form of receipt should be differentiated from 
that given for requisitioned articles, as mentioned hereafter. The Hague 
Regulations do not place limitations upon the use which may be made of 
articles of this character seized by the occupant. Because of their military 
use it seems to be assumed that they will be taken and pressed into immediate 
military service, but there would be no violation of law if the occupant seized 
the property and shipped it back to his own country, as to relieve a shortage 
of farm transport. However, the occupant does not get title to such prop- 
erty. In this respect also the situation is different from that in case of 
requisitions. 

3) Seizure and confiscation. This case is not spelled out in the Hague 
Regulations but it is important. Private property of any kind may be for- 
feited as a penalty. For example, a military regulation may forbid civilian 
carts to cross a certain bridge under penalty of forfeiture of the cart and its 
contents and the draft animal. A regulation may forbid the sale of intoxi- 
cating liquors under penalty of forfeiture of all stocks on hand. Especially 
in agrarian communities of rather primitive economy, fines may be imposed 
in terms of farm produce, articles of native manufacture, or any other com- 
modities. Property taken by the occupant in this way is acquired with a 
clear title and may be used in any way the occupant sees fit. 

4) Requisition. This familiar military process of acquiring needed sup- 
plies is regulated in detail by Hague Regulation No. 52. The category of 
private property involved is tested by the need of the army of occupation for 
its own maintenance. Thus it includes food, fuel, houses for billets, gaso- 
line, cloth for uniforms or blankets, leather for boots, tobacco, and, for the 
armies of many countries, wines, beer, or liquors. (Services also may be 
requisitioned but only property is considered here.) The procedure pre- 
scribed requires that an order be secured from the commanding officer of the 
locality. This need not be a person of high rank; the purpose is to fix respon- 
sibility and place a check upon the individual soldier’s tendency to loot or 
acquire ‘‘souvenirs.”” This requirement also would be necessary to enable 
the occupant to comply with the further stipulation that he can take only in 
proportion to the resources of the country. The occupant is required to pay 
cash for property requisitioned. As an exception to this rule he may if 
necessary give a receipt which is to be redeemed in cash at the earliest possi- 
ble moment. The receipt is obligatory if cash is not paid and it constitutes 
in a sense a form of deferred payment.‘ The requisition is thus a form of 
forced sale. Since requisition may not be used except for the needs of the 
army of occupation, it would be illegal to requisition property which the oc- 


3 Same, p. 558. 

‘ The importance of the receipt is stressed in Laurent v. Le Jeune, decided by the Belgian 
Cour de Cassation on March 3, 1921; Williams and Lauterpacht, Annual Digest, 1919-1922, 
Case 343. 
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cupant wished to send out of the occupied territory for use elsewhere. It 
would also be illegal to requisition for the needs of the civilian population 
even though the contrary might be argued from the duty of the occupant to 
preserve order and to sustain the local needs; other means are to be found for 
this purpose. 

5) Purchase. Military experience has frequently demonstrated the fact 
that if an occupant’s chief objective is to secure for his troops food or other 
local supplies which the people of the area possess, he may find it advisable to 
waive his right to requisition and to seek by attractive prices to induce the 
inhabitants to sell in open markets. This has been reiterated by military 
men but never more effectively stated than by that staunch defender of mili- 
tary interests, Col. von Schwartzhoff, German military expert at the First 
Hague Conference.’ The Colonel pointed out that this procedure involved 
for the occupant a need for cash; the raising of cash by taxation, contribu- 
tions, and other means is not dealt with here. 

In addition to these ordinary methods of acquiring private property the 
occupant has a most important general power which he enjoys by virtue of 
the fact that he stands for purposes of local government in the shoes of the 
legitimate sovereign. He has the legislative power and may exercise it sub- 
ject to respect for the various restrictions which international law imposes 
upon an occupant, including the duty under Regulation No. 43 to respect 
‘“‘unless absolutely prevented” the local law in force. This last stricture 
refers in general to the normal body of civil and penal law governing the 
usual day to day relations of the people of the community. In general it is 
not applicable to the public law of the community. The law of most com- 
munities gives to the state the power to deal with private property for public 
purposes; it will be recalled that the subject was much discussed in connec- 
tion with the controversy between the United States and Mexico relative to 
the expropriation of oil properties. In at least a large number of countries 
the law requires that the state compensate the individual if his property is 
taken, but if the law does not so provide the occupant is not concerned so 
far at least as nationals of the occupied country are concerned. The local 
law may give the government power in an emergency to fix prices, to forbid 
hoarding, and, indeed, to regulate in a thousand ways the economic life of the 
community. Current experience in the United States is illustrative. 

The normal réle of an occupant in exercising the power of the state to deal 
with private property for a public purpose is well illustrated by the case of 
Marjamoff and others v. Wioclawek, decided by the Supreme Court of Po- 
land on December 5, 1924. According to the record the facts in the case 
were as follows:?7 


5 Proceedings of the Hague Peace Conferences, as cited, p. 528. 

6 E.g. Chandler P. Anderson, Inviolability of Private Property against Confiscation, 1927. 

7 Annual Digest, 1923-24, Case No. 243. The note in the Digest refers to an adverse 
comment by Rundstein. 
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‘“‘A decree of the German Governor-General of those sections of the 
Russian part of Poland which were occupied by the German troops since 
1915 introduced certain changes in the law concerning expropriation 
for reasons of public utility; in particular, the decree authorized the 
Governor-General to order such expropriation where formerly it could 
only have been ordered by the Russian Emperor. On June 26, 1918, 
the German Governor-General authorized the Communal District of 
Wtoctawek to carry out the expropriation of certain property belonging 
to the plaintiffs in order to extend the district hospital; the Commis- 
sioner of Wtoctawek, in January, 1919, made an order for expropriation 
against payment of a certain sum. ‘The plaintiffs, who contended that 
the decree of the Governor-General was invalid, sued the defendants 
before the District Court of Wtoctawek for higher compensation. — 


The Supreme Court held that the decree of the German Governor-General 
was valid. It noted that the change in the law was merely procedural and 
therefore allowable. It apparently did not question the right of the occu- 
pant to exercise the power of expropriation. 

Obviously this power of the occupant to enact and to act under emergency 
legislation is subject to abuse, as are the other powers of an occupant. One 
returns to the broad generalizations at the beginning of this comment. If 
the occupant acts in good faith for the management of the community under 
war conditions and not for his own enrichment, and if the rights of the in- 
dividual owner under local law are respected, the occupant’s action has a 
solid basis in law. 

Puiuip C. Jessup 


CURRENT NOTES 


INTERNATIONAL ASPECTS OF LEGAL AID 


Among the host of challenging problems for the post-war period is that, 
arising in the field of private international law, of providing free legal service 
to a poor client in Country A, the solution to whose problem lies in whole or 
in part in Country B. Even though specific figures are not available,’ the 
number of such cases prior to the present war was not negligible. One may 
assume that, with the widespread disruption of population due to military 
activities, the post-war volume of such situations will be greater rather than 
less. The nature of the clients’ difficulties which require such aid covers the 
whole area of human misery for which the resources of the law are effective in 
supplying a solution.? 

The movement to provide poor persons with the ‘‘equal protection of the 
law”’ is known in the United States as legal aid work.’ In other countries 
similar local systems are not entire novelties.‘ Post-war establishment of 
local legal aid work in each of the various countries affected by the present 


1In the United States the Standing Committee on Legal Aid Work of the American Bar 
Association annually publishes figures showing the volume of legal aid applications in this 
country. At present they exceed 250,000 a year. Unpublished records in the office of the 
National Association of Legal Aid Organizations break this total figure down into source, 
nature and disposition. A study of reports of individual legal aid societies would reveal 
much regarding the international cases handled. 

2 The National Association of Legal Aid Organizations in 1923 adopted a uniform classi- 
fication of information regarding cases and clients. These figures, still unpublished, are 
grouped under seven major headings: cases growing out of contractual relations; torts; cases 
growing out of property; estates; domestic relations; criminal matters; unclassified. The 
reader should note that most statistical information about legal matters is available from 
court records. The legal aid material shows us what happens in the law office. About 90 
per cent of legal aid matters never get into court. 

’ The movement in the United States is described in Smith and Bradway, ‘‘ The Growth of 
Legal Aid Work in the United States,’’ Bulletin 607, U. S. Bureau of Labor Statistics, 1936. 
A more recent survey is “‘ Frontiers of Legal Aid Work,’’ Annals of the American Academy of 
Political and Social Science, Vol. 205 (Sept., 1939). 

* In England recent material includes: J. Mervyn Jones, Free Legal Advice in England and 
Wales, 1940; E. J. Cohn, “ Legal Aid for the Poor,” in Law Quarterly Review, Vol. 59 (1943), 
p. 250. The Poor Person’s Committee of The Law Society publishes an annual report, 
thanks to the industry of its Secretary, A. Hassard-Short. Recent material in other coun- 
tries is not so readily available. The Bombay Law Journal published many interesting 
reports and accounts. In Germany there was much activity: H. B. Davis, ‘‘The German 
Labor Courts,” in Political Science Quarterly, Vol. 44 (1929), p.397. David W. Wainhouse, 
‘“‘Legal Aid in the German Social Welfare Program,” in The Legal Aid Review, Vol. 32 
(1934), p. 1. Of a more general nature are: Sidney B. Jacoby, “‘ Legal Aid to the Poor,”’ in 
Harvard Law Review, Vol. 53 (1940), p.940. Sinclair Shaw, “International Aspects of Free 
Legal Aid,”’ in Scottish Law Review, Vol. 52, p. 203. Robert E. Stone, ‘Certain European 
Legal Aid Officers,”’ in California Law Review, Vol. 25 (1936), p. 52. This list is not in- 
tended to be more than illustrative. 
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conflict and the continuing improvement of such systems everywhere will 
present absorbing problems. But the question to which this memorandum 
is addressed is that of creating suitable international legal aid machinery to 
permit the transfer and dispatch of such legal affairs from one country to 
another with a minimum of expense, delay and cumbersome red tape and in 
such manner that reasonably comparable results may be obtained. 

An illustration may serve to clarify the nature and extent of the present 
problem. Let us suppose that a client in Durham, North Carolina, U.S. A., 
has a difficulty which he thinks requires the services of a lawyer. As he is 
without funds he must find someone who will do the work for nothing. The 
Duke University Legal Aid Clinic renders just such service. Our hypo- 
thetical client learns of this organization by common gossip and comes to my 
office. If no such organization happened to exist, he would have to hunt 
some lawyer in private practice who might be willing to help him. He tells 
me his story and I decide it is a matter within the jurisdiction of my office. 
The man cannot pay a fee; the claim has reasonable legal merit. 

If the solution appears to me to lie in Durham County I have available the 
local legal tools. If I possess the requisite skill, I may, within the customary 
restrictions of law and professional ethics, proceed to render the desired serv- 
ice. Irrespective of the content of the problem this is the simplest form in 
which it can come to me. If, on the other hand, part of the solution lies in 
another county of the state, I have the further obstacle of distance. If the 
matter is to be handled in some other state, I must cope not only with dis- 
tance but with a legal system somewhat unfamiliar to me. When the 
solution lies in some other country, the additional difficulties of differences in 
language, legal concepts, judicial systems are obvious. 

To surmount these inter-state or international obstacles and solve the 
client’s problem to the best of my ability, I need certain administrative 
machinery. In particular cases I may need more; but a minimum would 
seem to consist of some way of obtaining a competent and reliable person in 
the other jurisdiction who will do there what needs to be done, some method 
of reaching a common understanding with this competent and reliable 
person on the various decisions which must be made as the case proceeds, 
and some way of evaluating the service rendered so as to meet any objections 
or criticisms which may be made to the eventual solution, justifiably or 
otherwise. 

To build up and maintain a list of competent and reliable persons in the 
various countries is a task which would consume so much time and be so 
expensive that it seems to lie beyond the capabilities of the average indi- 
vidual.6 To establish a meeting of the minds between two persons separated 


5 As an indication of the difficulty encountered in compiling lists of lawyers even in this 
country the reader should consult the Proceedings of the American Bar Association Com- 
mittee on Law Lists, and, in particular, No. 43 of the Canons of Professional Ethics Rules on 
Law List Standards; Journal of the American Bar Association, Vol. 29 (1948), p. 474. 
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by distance and other obstacles, on the details of a particular case, may also 
require highly specialized aid beyond mere individual correspondence. A 
knowledge of the resources which the law in the other country affords in 
such situations, translation service, and a means of following up a case to see 
what has happened, are typical examples. To secure agreement to, and to 
maintain, minimum standards for the conduct of such far-flung transactions 
is also a matter for general rather than individual action. 

We are not without information as to earlier efforts to deal with this 
situation. Among the informal programs in effect mention may be made of 
the manner in which such requests for aid are handled among the various 
states of the United States,® and the codperation in such matters between 
England and the United States during the past few years.? These examples, 
while adequate in themselves, are hardly typical of global conditions. We 
should not rely too heavily upon them in dealing with cases where the 
cooperating parties do not have advantages such as a common language, 
reasonably similar legal concepts and legal procedures, and local bar associ- 
ations which require at least minimum standards of ethical conduct and 


efficiency. 
Examples of the more formal method of dealing with this situation are 
contained in various treaties, conventions, and agreements.’ These may be 


6 The rules adopted by the National Association of Legal Aid Organizations for the 
handling of cases referred from one member society to another are available in: National 
Association of Legal Aid Organizations, ‘‘ Legal Aid Standards and Records,”’ 1940: Chapter 
XIV. Rules Regarding the Charging of Fees in Cases Handled between Two Societies; In- 
ter-Society Relationships: p. 468. 

7 One of the present writers was for years Secretary of the National Association of Legal 
Aid Organizations. In that capacity he had occasion to correspond frequently with Adrian 
Hassard-Short, Secretary of the Poor Persons Committee of the Law Society in London, 
both sending and receiving problems. The procedure involved merely a letter containing a 
statement of the facts and the desired action. Occasionally a copy of a court decree or an 
affidavit was necessary. Frequently an opinion as to the applicant’s legal rights sufficed. 
See: David W. Wainhouse, “ Protecting the Absent Spouse in International Divorce,’’ in 
Law and Contemporary Problems, Vol. II (1935), p. 360; the same, ‘‘Some Legal Aspects of 
International Case Work,” in The Family, Vol. 14 (1933), p. 245; Charles Zunser, ‘‘ Family 
Desertion: Some International Aspects of the Problem,” in Social Service Review, Vol. VI 
(1932), p. 235; ‘“‘ Desertion of Wives and Children by Emigrants to America,’’ in Journal of 
the American Institute of Criminal Law & Criminology, Vol. 4 (1914), p. 443. 

* The initial effort to collect this information was made as a result of an international 
meeting of experts in Geneva in 1924. The results are embodied in League Document V 
Legal 1927 V 27 (‘‘Legal Aid for the Poor)”. Descriptions of this meeting may be found in: 
“International Arrangements for Legal Assistance for the Poor,’’ Report by the Secretary 
General of the League of Nations to the Assembly, Legal Aid Review, Vol. 23 (1925), p. 1; 
‘‘ Legal Aid and the League of Nations,’’ Massachusetts Law Quarterly, Vol. 10 (1925), p. 92; 
Memorandum of the Fourth Assembly of the League of Nations, International Arrange- 
ments for Legal Justice for the Poor, Legal Aid Review, Vol. 22 (1924), p. 9; John H. Wig- 
more, ‘‘ League of Nations Conference on Legal Aid,’’ in Journal of the American Judicature 
Society, Vol. 7 (1923), p. 183; Report of the Legal Aid Committee of the American Bar 
Association, 50 Reports of the American Bar Association, Vol. 50 (1925), pp. 451, 452; 
Reginald Heber Smith, International Legal Aid Work, in Annals, Vol. 167 (1926). 
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divided into two categories: the many agreements dealing with the subject 
concluded before and after 1905 and the Convention Relating to Civil Pro- 
cedure, signed at The Hague on July 17, 1905.® <A perusal of the texts of 
these agreements will reveal that the draftsmen are, in general, concerned 
with such matters as the following: the persons who shall be entitled to free 
legal aid,!® the determination of eligibility for legal aid,!! and provision for 
security and costs connected with the conduct of legal proceedings.'!* 

Iixcellent as these earlier efforts are, they do not go far enough.” The 
post-war opportunities in dealing with such administrative matters as these 
point to the need for an organization operating internationally and charged 
with specific responsibilities and definitely limited against encroachments 
upon areas of local activity. It is submitted that there should be an inter- 
national clearing house; otherwise what is everybody's business will tend to 
become nobody’s business. The mere mention of an international clearing 
house raises two further questions: how should it be set up and maintained; 
and what functions would it be expected to perform? The first of these 
questions can hardly be answered finally until the shape of the international 
structure of the post-war world is more generally known.'"* But as to the 
second question, certain features are already clear. 


9 British and Foreign State Papers, Vol. 99, p. 990. 

10 As in Article 5 of the Declaration Concerning Free Judicial Assistance and the ‘‘Cautio 
Judicatum Solvi,’’ accompanying the Convention of Establishment of April 25, 1934 be- 
tween Persia and Switzerland (League of Nations Treaty Series, Vol. 160, pp. 173, 183). 

11 T]lustrated in Articles 6 and 7 of the Convention Concerning Certain Judicial Questions 
of July 2, 1930, between Belgium and Bulgaria (League Treaty Series, Vol. 130, pp. 191, 197). 

1s As in Articles 1 and 2 of the Convention Regarding Mutual Assistance and Legal Pro- 
tection in Civil Matters of December 19, 1929, between Poland and Roumania (League 
Treaty Series, Vol. 130, pp. 205, 207, 209; cf. also Article 8 of the Convention Regulating 
Reciprocal Judicial Assistance in Civil and Commercial Matters of March 30, 1934, between 
Greece and Switzerland (League Treaty Series, Vol. 185, pp. 245, 251). 

12 “Tegal Aid for the Poor,” note and supra indicates the steps taken at the 1924 Geneva 
meeting. 

Part I. ‘Laws, Regulations and Treaty Provisions Regulating Legal Aid in Certain 
Countries” (a matter of information). 

Part II. “List of Agencies for Legal Aid Established in Certain Countries’ (a step 
toward this list indicated in the text of the present article). 

Part III. ‘List of Authorities or Persons Appointed in Certain Countries to Answer 
Inquiries from Abroad” (a step toward a procedure for the transmission of cases). 

This list of steps taken, while certainly a memorable advance, merely points the way to 
desirable further action, including a continuing information service, a current list of eligible 
persons, and possibly aid in helping some countries establish their own internal system. 

13 Financial support, and therefore potential control, regarding legal aid work comes some 
times from the public treasury and at other times from private sources. Both types of 
agency have enviable records but neither is as yet so far superior to the other as to warrant 
adopting an exclusive means. In theory the administration of justice is a public function 
and the lawyer is a quasi-public servant. In practice the experimentation which should 
precede the creation of a public institution is better handled by a private agency. Politics 
affects all public institutions. Lack of money retards the privately supported agency. Ifa 
way could be found to combine the availability of public finances with control and policy- 
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The international legal aid clearing house should be a source of informa- 
tion. In this aspect it would compile periodically and maintain lists of 
competent, reliable persons in each country who would be available to 
handle cases. Whether such designated persons would have political or 
professional affiliations would depend upon local conditions. Perhaps it is 
premature to be dogmatic but it should be remarked that there is a con- 
tinuity in proféssional standards which we ignore at our peril. Another type 
of information to be gathered would be the resources of the law in the various 
countries for dealing with human problems. This should be something 
more than a collection of statutory material; rather it should be a com- 
pilation of practical suggestions as to how particular results may be achieved, 
the various agencies whose aid may be solicited, and many other such details 
which seem barren and tedious until one is confronted with an actual situ- 
ation requiring prompt action. 

A second function of such an international agency would appear to be to 
aid in the solution of specific legal aid cases. After the lists of competent 
and reliable persons had been compiled there would be a desirable tendency 
in the interest of speed for correspondence direct from one country with 
another. But at least for a time, while the plans were being worked out, 
there would be a number of cases in which special aid might be required in 
translation, explanation, and a thousand and one other such details. 

A third function of this international agency would be to provide a forum 
for the periodic discussion and adoption of reasonable minimum standards 
for the conduct of the work and appropriate safeguards to reduce the 
number of possible criticisms. 

Whether such an international agency should have any authority to 
police the work within the boundaries of a given country is a matter deserving 
discussion. The degree of regimentation to which a particular people will 
submit is still a subject on which there may be vigorous disagreement. One 
should not underestimate the difficulty of maintaining standards even after 
they are agreed to. The resources of the law in one country may not be 
comparable to those in a neighboring jurisdiction. If the initial standards 
are placed too high the result may be to discourage the whole enterprise. 
Yet in spite of difficulties some minimum standards would seem justified. 
It is reasonable, for example, to urge that the term “legal aid work”’ should 
have a certain basic meaning everywhere, in terms of promptness, provision 
for expenses, methods of determining whether a person is or is not a legal aid 
client. Even uniform record-keeping might find a place in this part of the 
work. 

The specific purpose of this memorandum is to point out a problem and to 
suggest a remedy. The problem is to develop for post-war use a more 


making by a professional agency such as a Bar Association considerable benefits might be 
expected. One such plan which still remains to be implemented appears in the State of 
Washington: Reports of American Bar Association, Vol. 64 (1939), pp. 226, 235. 
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effective method of handling legal aid cases where complainant calls for 
redress in a country other than the one in which he comes for help. The 
proposed solution is an international organization with specific authority to 
gather information, facilitate the handling of cases, and provide a forum for 
the discussion of mutual difficulties such as the development of minimum 
standards for the conduct of the work.“ It is not too soon to begin planning 
for a meeting of experts similar to the one which met in Geneva in 1924. 
Such a group may well consider the drafting of an international convention 
to supplement The Hague Convention of 1907 and provide a new point of 
departure. 

JoHN 8. BRADWAY 

ALONA E. EvANs 


TRAINING FOR AMERICAN A.M.G. OFFICERS 


The training of Civil Affairs Officers for Allied Military Government 
(AMG) duties has been given much thought and consideration by the United 
States Army during the present war and has led to the establishment of a 
special and comprehensive training program at the School for Military Gov- 
ernment at Charlottesville, Va., and in ten American universities—Boston, 
Chicago, Harvard, Michigan, Northwestern, Pittsburgh, Stanford, Western 
Reserve, Wisconsin and Yale. While the European phase of this extensive 
program came to an end early in 1944, presumably because the quota of 
officers with European area training had been filled, the University of 
Chicago is continuing its Far Eastern program and is expected to be joined 
in the near future by other schools which will specialize in the same field. 

These so-called Civil Affairs Training Schools (CATS) were headed by 
civilian directors. The instruction was carried on under directives from the 
Training Branch of the Military Government Division of the Provost Mar- 
shal General’s Office. The schools were set up in the Summer and Fall of 
1943 at universities which were in a position to provide the necessary staff 
from their own faculty plus, perhaps, some neighboring institutions, or were 
located in metropolitan centers where they could call on a large reservoir of 
foreign-trained and experienced talent. Training terms ranged in length 
from eight to twelve weeks for the European program to seven months for 
work on the Far East. 

The Civil Affairs Training Schools were preceded by the School for 
Military Government, set up in May, 1942 under the direction of Brigadier 
General Cornelius W. Wickersham and continuing its work with enlarged 
enrollments. 

The officers selected for Civil Affairs training first received a month’s 
special training at the Training Center of the Provost Marshal General at 

14 No doubt when one comes to attempt to draft the text of a convention suitable for the 


creation of the proposed international legal aid clearing house the experience of the League of 
Nations in this respect will be helpful. 
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Fort Custer, Michigan, in the following fields: army organization, tactics, 
and staff work; police and security; government. This work included in- 
struction based on the recently revised Field Manual 27-5, entitled Joint 
Army-Navy Manual of Military Government and Civil Affairs, dated Novem- 
ber 4, 1943, which supersedes the Field Manual 27-5 issued in July, 1940. 

At first all officers (nicknamed CATS themselves) selected for Civil Affairs 
training were civilians commissioned for this particular purpose—men who 
had long training and experience in one or more of the following fields: 
government administration, finance, education, public welfare, public works 
and utilities, communications, public health, public relations, public safety, 
and economics. They included mayors, deputy and attorney generals, local, 
state and federal officials of various kinds, professors, public school admini- 
strators, lawyers, bankers, railroad men, public utility and public health men, 
etc. Later selection was confined to men who were already army officers in 
the various branches of the service. In rank the officers in the Civil Affairs 
Training Schools ranged from second lieutenant to lieutenant-colonel and at 
Charlottesville from captain to colonel. Their upper age limit was fifty-four 
years, which was higher than for corresponding work in the British army. 

The training consisted of three parts: (a) knowledge of the characteristics 
and of conditions prevailing in certain areas; (b) instruction in certain 
languages (mostly German, French, and Japanese); and (c) application of 
professional and technical knowledge to military government situations. 
All instruction was to be thoroughly integrated. 

The areas studied in the European phase of the program included Germany 
and Italy and many of the countries occupied by Axis forces. The areas 
were not the same in each university or, necessarily, the same from term to 
term ina given school. Chicago’s program includes Japan and related areas. 
In the ten universities mentioned emphasis was placed on area knowledge 
rather than on military government (as far as it is possible to separate the 
two fields) while at Charlottesville, with a longer term, greater stress was 
laid on military government, with area studies spread widely over the globe 
rather than being confined to more concentrated areas. Central Europe, 
including Germany, Austria, and such areas bordering upon the Reich as 
might be essential for a satisfactory treatment of a German problem or situ- 
ation, received considerably more attention than the other areas, especially 
during the later terms of the program. 

Area instruction consisted of lectures, conferences, discussions, super- 
vision of problems and projects and any other type of activity which might 
lend itself to the instructional purpose, such as interrogation of foreign- 
born informants or group work on speciality problems in which the area 
knowledge is linked up with the use of the civil affairs specialities in military 
government. 

The subjects which were stressed in the case of each country were (a) local 
government (with emphasis on its organization and services) ; (b) the judicial 
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and law enforcement systems; and (c) the economic systems, including 
industry, commerce and agriculture. 

Some of the chief questions to be answered were, to quote a few from 
many examples: (1) What is the usual administrative staff and functional 
personnel organization for villages, towns, cities, districts or regions? (2) 
What members of the existing governmental organization can be trusted? 
What non-governmental officials might give worthwhile assistance to AMG? 
(3) What is the method of selection and tenure of judges? What is the 
general reputation of the judiciary? (4) What is the organization of the 
police? their recruitment? their characteristic methods? character of 
the laws of the country? (5) What is the machinery for collecting taxes, 
providing relief, controlling public health, public works, education? (6) 
What are the principal types of land transportation? (7) What is the source 
of the milk supply and how is it marketed? (8) What are the bathing habits 
of the population? (9) Through what groups, organizations or individuals 
may useful contacts be established for the purpose of gaining the coéperation 
of different social classes and religious groups—in cities, in rural com- 
munities? 

Much attention was paid to the kind of knowledge and points of view 
which would help the CAO (Civil Affairs Officer) to understand the people 
with whom he must deal and to meet effectively the problems which he was 
likely to encounter in the course of his AMG duties. These needs called for 
special attention to the study of national psychology, political customs and 
philosophies, religious convictions and outlooks, inherited attitudes, pat- 
terns of thought acquired under the monopolistic propaganda of Nazism, 
recent history, etc. 

A special effort was made to bring the officers into contact with members 
of the pertinent nationalities, an endeavor not always very profitable be- 
cause of Americanizing influences effective to some extent even upon the 
most insistently foreign people. 

The faculty consisted of a combination of academically trained people who 
were specialists, e.g. on German local government, the Nazi Party, farming 
or education, and men with business, professional, or ‘‘residence’’ experience 
in the respective foreign countries. There were a good many refugees and 
voluntary emigrants of many and diverse types among them, including some 
who had received their training in Hitler Germany in recent years, as well as 
American students of affairs, businessmen, etc. A special effort was, of 
course, necessary to tie up these various types of knowledge and experience 
into a whole understandable to the average officer who had never thought of 
Germany in terms of problems confronting him personally. 

Languages, primarily German, French and Japanese, were taught mostly 
by the recently developed methods of intensive language training, with the 
help of small drill sections headed by native speakers of the language. The 
results ranged from excellency in language proficiency for daily needs to 
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openly expressed gratitude for orders to leave the school early for overseas 
duty, thereby ending training in what Mark Twain called ‘that awful 
German language.”’ 

While the American army has had a good deal of experience in military 
government—ranging from the Philippine Islands to Cuba and Puerto 
Rico, and from our own southern states in the Civil War to the Rhineland, 
previous occupations had been undertaken with little thought given to the 
special problems involved. The current Civil Affairs Training program 
marks the first time that the American army has deliberately set out to pre- 
pare a large number of officers for special duties and problems connected with 
the AMG program. It is, of course, too early to judge the results of this 
schooling, although a large number of officers have written expressing satis- 
faction with this or criticism of that part of the training program in the light 
of their experiences. If any general idea emerges from this correspondence 
it is that the CATS’ appreciation of the opportunity for special training in- 
creases in proportion to their nearness to the theater of arduous AMG 
operations. 

JOHN Brown Mason 


ONCE AGAIN: LOCAL PRIORITIES IN BANKRUPTCY 


Unilateral introduction of a priority rule in the bankruptcy law of any 
country favoring local creditors at the expense of non-residents is a type of 
legislation bound to create repercussions abroad. One may wonder if those 
responsible for the legislation are always aware of the implications which 
such an act can have on international relations. 

A new case has now been added to the long list of local priority rules. 
Mexico has adopted a new bankruptcy law modernizing her former legisla- 
tion in this field. The new Bankruptcy Act of December 31, 1942, a legis- 
lative achievement of high quality in general, provides, as did the old law,? 
that the Mexican branch of a foreign establishment can be declared bank- 
rupt in Mexico, notwithstanding the bankruptcy jurisdiction of any foreign 
state. When such a branch is declared bankrupt in Mexico, according to the 
new Act, Section 13 (3), the bankruptcy affects the assets in Mexico and all 
claims resulting from transactions with that branch. The general creditors 
of the establishment, therefore, do not share in the liquidation of the assets 
located in Mexico. 

One of the fundamental principles of bankruptcy law in all legal systems 
is the rule of equality among creditors. The equality rule is violated if the 
general creditors of the same debtor cannot participate in the liquidation of 
all his assets wherever located. Should transfer of assets into another 
country lead to the result that these assets are not longer available to the 
general creditors the tendency would be to refrain from effecting such trans- 
fers. Intercourse between nations would be proportionately reduced. 


1 Diario Oficial of April 20, 1943. 2 Cédigo de Commercio, § 949. 
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The mere operation of an establishment, a branch, or an agency in a 
foreign country does not justify the local discrimination, as long as no sepa- 
rate legal entity is created. In the absence of a separate legal entity the 
presence alone of assets in the country in which a branch is operated is not 
sufficient, under general principles of law, to reserve these assets exclusively 
for the creditors of the branch. 

Dr. Joaquin Rodriguez Rodriguez, leading commentator and codrafter of 
the new Mexican Bankruptcy Act, states in justification of the new provision 
that national and foreign creditors in a Mexican bankruptcy are to be pro- 
tected by it against limitations which may derive from the principle of ter- 
ritoriality adopted by other foreign legislations.’ It is true that local prior- 
ity rules are in force in certain countries of South America.‘ Argentina, 
Paraguay, Peru, and Uruguay, for example, give a priority to local creditors 
on local assets in the case of concurrent bankruptcies, i.e., when bankruptcy 
is declared abroad as well as at home. This rule is the subject of much 
international controversy today. Brazil provides the same priority, but 
only when the establishment declared bankrupt in Brazil is a separate and 
distinct entity. 

There is no local priority rule in the United States * or in English bank- 
ruptcy law, or in the bankruptcy law of the Civil Law countries of Europe. 
As far as these countries go any justification for the introduction of the 
priority rule in Mexico is lacking. If the purpose of the new provision is the 
protection of creditors in Mexico against the effects of foreign local priority 
rules the provision as it stands goes beyond that goal. It would have been 
sufficient to give the rule the character of a reciprocity measure. 

Local priority rules have always been a source of difficulties. While they 
have entirely disappeared in Europe they still exist in some parts of the 
Western Hemisphere although the advisability of their maintenance is 
questioned by groups within the countries concerned. In the interest of 
undisturbed commercial relations Inter-Hemisphere agencies and organ- 
izations, like the Permanent Committees created by the International Con- 
ferences of American States, the Inter-American Bar Association, the Per- 
manent Council of American Associations of Commerce and Production, 
should try to obtain uniformity of legislation on this important matter. 

Kurt H. NaADELMANN 


3 J. Rodriguez Rodriguez, Ley de quiebras y de suspenstén de pagos (1948), p. 29. 

4See K. H. Nadelmann, “Foreign and Domestic Creditors in Bankruptcy Proceedings: 
Remnants of Discrimination?”, in University of Pennsylvania Law Review, Vol. 91 (1943), 
p. 601. Cf. Mestre Sirvén: Book Review, Revista de Derecho Internacional, Havana, Vol. 
44 (1943), p. 280. 

5 State law priorities are ine‘fective in bankruptcy proceedings: Federal Bankruptcy Act, 
as amended in 1938, § 64 (a) (5). 
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POPULARIZATION OF INTERNATIONAL LAW 


In The New Yorker for February 19, 1944, and again in the same publica- 
tion for the following week, on February 26, appeared two items relating to 
international law. 

In the first it was argued that national foreign policy, based on self-in- 
terest, is proper only in a condition of anarchy, or absence of international 
law (‘‘constitutional world law’’), and the freedom of action resulting there- 
from. It was argued, and this paradox was the only trace of anything 
flippant in the item, that it should therefore be ‘‘the policy of the United 
States (italics in the original) to bring to an end the use of policy,’’—obviously 
by complete regulation of the lives of the peoples by international law,—as a 
matter of common sense, decency, and self-interest. It was admitted that 
promotion of such a program would be difficult. 

Students of international order will recognize the familiar problem and 
will, presumably, weicome the essentially sound position taken by the 
writer in Talk of the Town. At the same time they will be moved to demur 
to the extravagant hopes cherished for the possible development. of inter- 
national law. It would have to be said to the unknown seer that under 
no system of law, international, national, or local, are individual or group 
interests ever regulated so completely that there is no room left for policy. 
Nor would such complete regulation be possible or desirable. Desirable or 
undesirable, it would be dangerous to hold out such illusory prospects for the 
development of law and order. Finally, such a development would lead 
straight to world or international totalitarianism just in proportion as it was 
realized. Having said that, however, the supporter of international law 
could well go on to acknowledge and insist that it is, indeed, precisely an 
extension of international law which is needed to cut down the proportion of 
the field of international relations covered by mere policy, and that the 
writer in The New Yorker is a welcome collaborator in that enterprise. 

The second item describes the situation in this country respecting prison- 
ers of war and recites numerous provisions of the Geneva Convention con- 
cerning their treatment. It is detailed, accurate, and also contains only one 
suggestion of comedy—a reference to Mayor La Guardia. 

Again it seems worth while to note these references to international law 
in a very popular humorous periodical, albeit one which (as is well known) 
contains much expert and distinguished writing on music, art, literature, and 
other matters. Students of international law should rejoice over this phe- 
nomenon, given also the fact that the treatment of the subject is so compe- 
tent, not to say serious. The body of readers of The New Yorker probably 
occupy a more strategic position in the formation of current opinion than 
those of the so-called learned journals. Students of international law and 
politics also should stand ready to aid in such wise ‘‘ popularization ”’ of their 
discipline under suitable circumstances. 


CURRENT NOTES 473 


MEETING OF THE INTER-AMERICAN BAR ASSOCIATION 


The third conference of the Inter-American Bar Association will take 
place in Mexico City on July 31—August 8, 1944. The American Society of 
International Law is a member of the Association and the President of the 
Society was authorized at its last meeting to appoint delegates to the 
forthcoming meeting. 

The Inter-American Bar Association was founded in Washington on May 
16, 1940, at the Eighth American Scientific Congress. Its purposes are: 


To establish and maintain relations between associations and organ- 
izations of lawyers, national and local, in the various countries of the 
Amcricas, to provide a forum of exchanges of views. 

To advance the science of jurisprudence in all its phases and par- 
ticularly the study of comparative law; to promote uniformity of 
commercial legislation; to further the diffusion of knowledge of the 
laws of the various countries throughout the Americas. 

To uphold the honor of the profession of the law; and to encourage 
cordial intercourse among the lawyers of the Western Hemisphere. 

To meet in Conference from time to time for discussion and for the 
purposes of the Association. 


The First Conference met at Havana, Cuba, on March 24-28, 1941. 
The Argentine Federation of Bar Associations invited the Association to 
hold its second conference at Buenos Aires in September, 1942, but this 
meeting had to be cancelled due to the war and the difficulties of obtaining 
transportation. In its place the Council and committees of the Association 
met in Washington on November 19-21, 1942. The second conference was 
held at Rio de Janeiro on August 7-12, 1943. 

Bar associations of the following countries are now members: Argentina, 
Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Cuba, Dominican 
Republic, Ecuador, Haiti, Honduras, Mexico, Panama, Paraguay, Peru. 
The United States is represented by the American Bar Association, sixteen 
State and local associations, and ten special legal associations. 

Members of the American Society of International Law are eligible to 
attend the meeting at Mexico City. Information may be obtained from 
the headquarters of the Inter-American Bar Association, 336 Southern 
Building, Washington 5, D. C. 

G. A. F. 


EGYPTIAN SOCIETY OF INTERNATIONAL LAW 


Upon the initiative of Mr. Jasper Y. Brinton, President of the Cour 
d’ Appel Mizxte at Alexandria, Egypt, for many years a member of the 
American Society of International Law and a contributor to its JoURNAL, 
there has been founded an Egyptian Society of International Law modeled 
as closely as practicable upon its American prototype. The object of the 
new Society is stated in the following paragraph: 
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The object of the Society shall be to encourage the study of public 
and private international law in Egypt and to promote the establish- 
ment of international relations on the basis of law and justice. In 
furtherance of these ends the Society will seek to maintain contact with 
similar organizations throughout the world, with a view to the friendly 
exchange of opinions and an active coéperation in efforts to bring 
about uniformity of agreement in matters touching international law. 
Its activities will include the holding of meetings, the organization of 
lectures, the publication of a periodical journal and other papers, and 
in general such other undertakings as may from time to time seem best 
suited to further the cause of international law and to make available 
to students throughout the world the full resources of Egyptian juris- 
prudence and legal science in that field. 

Judge Brinton was encouraged in his efforts by the Minister of Justice, 
Mohamed Sabry Abou Alam Pacha, who accepted the Honorary Presi- 
dency. The President is Amine Anis Pacha, Président de la Cour de Cassa- 
tion Nationale. The affairs of the Society will be managed by an Executive 
Council elected for a three-year period. The present membership is pre- 
dominately Egyptian, in keeping with the primary purpose to make the 
Society a source of encouragement to Egyptian students. Judge Brinton 
is one of the few non-Egyptian members of the Council. Provisionally, the 
seat of the new Society is the Law Faculty of the new Egyptian University 
named after the present King, Farouk I. 

The American Society of International Law extends cordial greetings to 
its new associate in Egypt and its best wishes for a long and successful 
career in promoting their common objectives. The Editors of the AMERICAN 
JOURNAL OF INTERNATIONAL Law look forward with great interest to the 
publication of the Egyptian Journal of International Law and hope to have 
the pleasure of entering into an exchange arrangement with it. To Judge 
Brinton we extend our cordial congratulations upon the success of his efforts. 


INTERNATIONAL LAW CONFERENCE OF THE GROTIUS SOCIETY 


The holding of a conference of prominent jurists from many lands in the 
midst of war to discuss objectively the various problems of international law 
is indeed an event. The conference of the Grotius Society held on April 
29-30, 1944, at Burlington House, London, was attended by 134 jurists of 
many nationalities under the presidency of Sir Cecil Hurst, one of the judges 
of the Permanent Court of International Justice. Sir Arnold McNair, Vice 
Chancellor of Liverpool University, discussed the method whereby inter- 
national law is made to prevail in municipal courts. He emphasized the 
difference between the Constitutional rulein the United States where treaties 
are applied de plano and that of Great Britain where Parliament must act 
where a treaty is not in accord with existing law. The discussion, led by 
Dean Keeton of University College, London, indicated a desire for a more 
uniform practice in this respect through international legislation. 
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“The Law of Nations and the Individual” was the subject discussed by 
V. R. Idelson, K.C., and Professor Lauterpacht of the University of Cam- 
bridge. While, by the law of nations, the individual is often intended to be 
the beneficiary he is seldom the legal subject of a right under that law. 
Twenty-five years ago no doubt was entertained but that states were the 
subjects of international law. The question is now admitted to be in prog- 
ress of evolution, as witness such documents as the Atlantic Charter. The 
same problem has been given much attention in the United States under the 
title of an international bill of rights. Henri Rollin of Belgium, Dr. Hambro 
of Norway, Professor Vochoe of Czechoslovakia, and others participated in 
the discussion, which, though not embodied in any resolution, led to the 
conclusion that methods must be found to give individuals and certain 
international bodies, e.g. the UNRRA, access to international tribunals 
under proper limitations. 

“The Organisation and Functions of the Future International Authority” 
was presented by Dr. C. J. Colombos, Honorary Secretary of the Society. 
He was in the main in agreement with the statements of Secretary of State 
Cordell Hull, of March 21, and April 8, 1944. Professor Goodhart of Oxford 
University advanced the following prerequisites to the successful functioning 
of an international authority: a just peace, the general strengthening of 
international bonds and the enforcement of peace by the peaceloving 
Powers. In such a plan he believed that there was no longer any room for 
neutrality. There was strong insistence by others that international ad- 
ministration should not be monopolized by the Great Powers and that the 
judicature be elevated to its proper place. ‘‘ Put the judge first; a policeman 
has only to support the judge” (Mr. Harvey Moore). 

Sir Cecil Hurst spoke on ‘‘The Nature of International Law and the Rea- 
son why it is binding on States.” He insisted that it is not merely because 
the states agreed to be bound but because subjection to law is a necessary 
condition for being a state. From the moment of recognition the state 
must be regarded as bound by international law. 

RomAN K. KuRATOWSKI, 
Senior Lecturer of the Polish Faculty 
of Law at Oxford University 


CONSULAR LAW SOCIETY 


An organization of lawyers associated in various capacities with consular 
or diplomatic establishments in the United States was created at a meeting 
in New York City on March 16th under the name of THE CONSULAR LAW 
society. The purposes of the Society, as stated in its Constitution, 
include promotion of the study and understanding of diplomatic and 
consular law and practice, the fostering of solidarity among members of the 
legal profession interested in those branches of the law, maintenance of 
proper professional standards among its members, and codperation with 
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other learned societies in this field. On April 21st the Society voted to 
associate itself formally with the AMERICAN SOCIETY OF INTERNATIONAL 
LAW in accordance with the regulations of the latter. 

Membership in the Society is open to lawyers in good standing admitted 
to practice before the Supreme Court of the United States or the highest 
courts of a State, territory, or possession of the United States and who, in 
addition, represent consular officers or diplomatic representatives or are 
interested in consular or diplomatic law. The following officers were 
elected for the first year: President, J. Irizarry y Puente; Vice Presidents, 
Louis Russell and Alfred J. Bedard; Secretary and Treasurer, Theodore 
Rickard, all of New York City. The Society has created an Advisory 
Council consisting of Edwin Borchard, Frederic R. Coudert, Manley 0. 
Hudson. Henry W. Taft, and Quincy Wright. The founders of the organ- 
ization anticipate greatly increased interest in treaties, statutes, and com- 
mon law rules in this field in the post-war period. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Fesruary 16, 1944—-May 15, 1944 


(Including earlier events not previously noted) 
WITH REFERENCES 

Abbreviations: B. I. N., Bulletin of International News; C. S. Monttor, Christian Science 
Monitor; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin (replacing Treaty Information Bulletin and Press 
Releases); Ex. Agr. Ser., U. S. Executive Agreement Series; G. B. T. S., Great Britain 
Treaty Series; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; U. S. T. S., U. S. Treaty Series. 


February, 1942 

26-March 7, 1944 IRELAND—UNITED States. Texts of (1) United States note delivered 
Jan. 6, 1944 to Prime Minister de Valera (sale of merchant ships to Ireland); 
(2) United States request of Feb. 21, 1944 for the removal of Axis diplomatic and 
consular representatives from Ireland; (3) message of Feb. 26, 1942 from President 
Roosevelt to the Irish Prime Minister concerning American troops in the British 
Isles: D. S. B., March 11, 1944, pp. 235-237. Texts of U. 8. request of Feb. 21, 
1944 and Irish reply of March 7, 1944: NV. Y. Times, March 11, 1944, p. 4; London 
Times, March 11, 1944, p. 4. Texts of U. S. note regarding sale of ships and Presi- 
dent Roosevelt’s message of Feb. 26, 1942: N. Y. Times, March 12, 1944, p. 4. 


January, 1944 

1-February 7 WHALING CoNFERENCE. At the close of the conference, held in London, 
January 4, 13, 19 and 31, representatives of the United States, South Africa, Aus- 
tralia, United Kingdom and Great Britain and Northern Ireland, Canada, New 
Zealand and Norway, signed a Final Act, on January 31. D.S. B., April 8, 1944, 
pp. 330-331. On Feb. 7 representatives of the same countries signed at London a 
protocol amending in certain particulars the International Agreement of June 8, 
1937 and the Protocol of June 24, 1938, introducing certain amendments into the 
1937 Agreement. D.S. B., March 18, 1944, p. 271. Text of Protocol signed Feb. 
7: G. B. Mise. Ser. No 1 (1944) Cmd. 6510. 

12 Ecvapor—Panama. Signed agreement at Panamd, providing for the exchange of 
official publications and the recommendation for the study of history, physical 
geography and cultural life of the other contracting party. D. S. B., April 29, 
1944, p. 401. 

26 Axis Powrrs—LiBeria. British Foreign Office reported Liberia had declared war 
on the Axis Powers on this date. N. Y. Times, Jan. 28, 1944, p. 8. 

27 CotomB1a—UNITEpD States. Exchanged notes in Washington regarding application 
of the Selective Training and Service Act of 1940, as amended. Texts: D. S. B., 
Feb. 12, 1944, pp. 184-186. 

31 War Crimzs. Australian Minister for External Affairs announced appointment of a 
commission of inquiry to investigate Japanese crimes against Australians. London 
Times, Feb. 1, 1944, p. 3; B. J. N., Feb. 5, 1944, p. 116. 


February, 1944 


5 Non-BELLIGERENCY. Argentina granted full non-belligerent rights to all American 
countries at war with the Axis. B. J. N., Feb. 19, 1944, p. 152. 
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9 ITALIAN CoMMITTEE OF LIBERATION. The Permanent Executive Junta of Liberated 
Italy addressed a note to the United States Congress, extending greetings and 
expressing determination to continue fight of the anti-Fascist parties. Text: 
Cong. Record (daily) March 30, 1944, p. 3333. 


20 INTER-ALLIED COMMITTEE ON ForEIGN AFFAIRS. Announcement was made that 
the European Advisory Commission had set up the Committee to maintain liaison 
with representatives of Norway, France, The Netherlands, Czechoslovakia, Bel- 
gium, Yugoslavia, Greece and Luxembourg. WN. Y. Times, Feb. 21, 1944, p. 6. 


23 Great Britarn. Foreign Secretary Eden told the House of Commons that Great 
Britain reserves the right to intervene in the settlement of political affairs in any 
part of Europe, and denied agreement granting spheres of influence. N.Y. Times, 
Feb. 24, 1944, pp. 1, 6; London Times, April 24, 1944, p. 8. 


25/March 3 Canapa—UnirTep States. Exchanged notes at Ottawa regarding terms of 
reference for an investigation of the Upper Columbia River waters. Texts: 
D. S. B., March 18, 1944, pp. 270-271. 


28-A pril 22 Fintanp—Soviet Russia. Text of Soviet Information Bureau’s statement 
of Feb. 28, broadcast by Moscow radio, recorded in London, and containing terms 
for Finland’s withdrawal from the war: London Times, March 1, 1944, p. 4, N. Y. 
Times, March 1, 1944, p. 5. Finland delivered reply March 7. London Times, 
March 8, 1944, p. 4; N. Y. Times, March 8, 1944, p. 4. Finland rejected three 
Soviet demands. WN. Y. Times, March 9, 1944, p.1. Texts of Finnish rejection as 
broadcast March 21 and Soviet statement: N. Y. Times, March 21, 1944, p. 10. 
Soviet statement: London Times, March 22, 1944, p. 4. New Russian armistice 
terms were under consideration April 8. 6 points: VN. Y. Times, April 9, 1944, p. 4: 
B. I. N., April 15, 1944, p. 331. Finnish rejection of armistice proposals was 
approved April 12 by the Parliament. N. Y. Times, April 13, 1944, p. 2; London 
Times, April 13, 1944, p. 4. Moscow announced April 22 that Finland had re- 
jected the Russian revised terms for an armistice. N. Y. Times, April 23, 1944, 
p. 1. Outline of terms: p. 7. 


29 Cuina—Japan. Chinese Government announced it intended to demand compensa- 
tion from Japan for all war damage to public and private interests since Japan’s 
occupation of Mukden in 1931. WN. Y. Times, March 1, 1944, p. 3. 


29 FRENCH PROVISIONAL CONSULTATIVE ASSEMBLY. At its 3d session the Assembly 
asserted its authority on a parity with the French Committee of National Libera- 
tion, by requiring individual reports from the various Commissioners in place of a 
joint summary. WN. Y. Times, March 1, 1944, p. 6. 


March, 1944 


1 Jews IN PALEsTINE. Syria and the Lebanon joined Egypt, Saudi Arabia and Lraq 
in making known Arab disfavor of making Palestine a home land for Jews UN. Y. 
Times, March 2, 1944, p. 4. 


2 AFGHANISTAN—CHINA. Signed treaty of friendship at Ankara. N. Y. Times, 
March 5, 1944, p. 13. 
3 ITALIAN Fieet. President Roosevelt disclosed that the fleet will be distributed 


among Great Britain, Russia and the United States. N.Y. Times, March 4, 1944, 
p. 1. On March 10 the President indicated that a share of the fleet ‘‘or its equiva- 
ent’’ would be handed over to Russia. N.Y. Times, March 11, 1944, p. 5. 


3-8 ARGENTINE RecoeniTIon. Chile and Bolivia recognized the government of General 
Farrell on March 3 and 4. Text of United States statement: N. Y. Times, March 
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5, 1944; D. S. B., March 4, 1944, pp. 225-226. Uruguay withheld recognition 
March 6. WN. Y. Times, March 7, 1944, p. 1. Paraguay announced continuation 
of diplomatic relations on March 8. Great Britain, Nicaragua and Haiti withheld 
recognition. N.Y. Times, March 9, 1944, p. 4. 


10 ARGENTINA. General Edelmiro Farrell became President, succeeding President 
Pedro Ramfrez. N.Y. Times, March 11, 1944, p. 5. 


10 Great Britarn—Unitep States. Effected agreement by exchange of notes at 
Washington regarding extension of time for copyright. Texts of notes and en- 
closures: D. S. B., March 11, 1944, pp. 243-248. 


13 GreaAT BriTaAIN—IRELAND. Great Britain suspended travel to Ireland, except for 
the most urgent reasons. N. Y. Times, March 18, 1944, p. 1; London Times, 
March 13, 1944, p. 4. 


14 CaNADIAN-AMERICAN JOINT Economic Commitreszs. To be dissolved according to 
announcement of this date. D.S. B., March 18, 1944, p. 264. 


14/April 1 FReNcH CoMMITTEE OF NATIONAL LIBERATION. Adopted law on March 14, 
published April 1, asserting the right of the Committee to control both military 
and civil regimes in French territory as it becomes liberated. Summary of law: 
N. Y. Times, April 2, 1944, p. 12. 


14-May 8 Great Brirain—UNITED Stratss. British Parliament extended invitation 
to the United States Congress to send representatives to Great Britain. B. J. N., 
April 1, 1944, p. 280; London Times, March 15, 1944, p. 8. The Senate Foreign 
Relations Committee decided May 3 the invitation must be declined. WN. Y. 
Times, May 4, 1944, p. 1. On May 8, Senator Connally introduced S. Con. Res. 
43, to the effect that acceptance is inadvisable at present. Cong. Record (daily) 
May 8, 1944, p. 4175. 


15/April 3 IRELAND—UNITED States. Prime Minister de Valera of Ireland and Presi- 
dent Roosevelt exchanged messages on Germany’s use of Rome for military pur- 
poses. N. Y. Times, April 20, 1944, pp. 1, 6. Texts: p. 6. Text of President 
Roosevelt’s message: D. S. B., April 22, 1944, pp. 371-372. 


21-31 West InpIAN CONFERENCE. First conference opened March 21 at Bridgetown, 
Barbados, B.W.I. London Times, March 22, 1944, p. 3. Personnel, agenda, etc.: 
D. S. B., March 18, 1944, pp. 262-264. Summary of proceedings: N. Y. Times, 
March 31, 1944, p.9. Theislands of St. John and St. Thomas of the Virgin Islands 
group were the first to accept and endorse the report of the Conference, according 
to announcement of April 18. D.S. B., April 22, 1944, p. 384. 


21/April9 Unrrep States Foreren Pouicy. Text of Department of State statement em- 
bodying seventeen points: NV. Y. Times, March 22, 1944, p. 12; D. S. B., March 25, 
1944, pp. 275-276. Text of Secretary Hull’s address of April 9: D. S. B., April 
15, 1944, pp. 335-342; N. Y. Times, April 10, 1944, p. 6. 


22-25 Huna@ary (Puppet Government). Following the resignation of the Cabinet on 
March 19, Admiral Horthy “in conformity with a reciprocal agreement’’ with the 
German Government told the Hungarian Ambassador to Berlin, Field Marshal 
Doeme Szotojay, to form a new Cabinet. Personnel: N. Y. Times, March 23, 
1944, p. 7. On March 23-25 the Hungarian Ministers to Finland, Sweden, Portu- 
gal and Switzerland stated they did not recognize the new regime. B. J. N., April 
1, 1944, p. 282. 


24 Reruaeges. President Roosevelt issued statement calling on all people to assist 
victims of German persecution and to record evidence of brutality. Text: NV. Y. 
Times, March 25, 1944, p. 4; D. S. B., March 25, 1944, pp. 277-278. 
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Betaium (in exile)—-SwEepDEN. Announced appointment of first Swedish Minister 
since the German occupation of Belgium. N. Y. Times, March 27, 1944, p. 6. 


NETHERLANDS (in exile)—SwEDEN. Announced appointment of first Swedish Min- 
ister to the Netherlands Government since the German occupation. N. Y. Times, 
March 27, 1944, p. 6. 


U.N.R.R.A.—UniteEp States. President Roosevelt approved Joint Resolution for 
participation in the work of U.N.R.R.A. D.S. B., April 1, 1944, p. 306; Public 
Law 267, 78th Congress. 


Cuina—Mexico. Announcement was made of appointment of the first Mexican 
Ambassador. Formerly Mexico was represented by a Minister to China and 
Japan jointly. N.Y. Times, March 31, 1944, p. 9. 


Japan—Sovist Russia. Signed protocol at Moscow, whereby Russia regained the 
oil and coal concessions on Sakhalin Island, granted to Japan in 1925 for a 45-yr. 
term. Russia agreed to furnish Japan 50,000 tons of oil per year for five years, 
beginning after the war. The fisheries pact was also renewed for five years. 
B.I. N., April 15, 1944, pp. 329-330; N. Y. Times, March 31, 1944, p. 1; April 2, 
p. 8. Texts of protocol, summary and Soviet statement: N. Y. Times, April 1, 
1944, p. 4. 


April, 1944 


Auuiep Apvisory Councit For ITaty. Decided to hold all subsequent meetings at 
Naples. The Council also laid down administrative procedure and organized a 
secretariat. N.Y. Times, April 3, 1944, p. 5. 


RuMANIA—SovieT Russta. Soviet Foreign Commissar Molotov broadcast a decla- 
ration that Russian army advances into Rumania did not indicate a desire to seize 
Rumanian territory, but were motivated by military necessity. Text: N. Y. 
Times, April 3, 1944, p. 3. 


3/11 SwrrzERLAND—UNITED States. The United States apologized for the recent bomb- 


ing by mistake of Schaffhausen and promised every effort would be made in future 
to avoid a repetition. D.S. B., April 8, 1944, pp. 314-315; London Times, April 4, 
1944, p. 4. On April 11 the Swiss radio reported that Minister Harrison had paid 
$1,000,000 in reparation installment for compensation for April 1st bombing. 
N. Y. Times, April 12, 1944, p. 3. First official estimates indicated a material 
damage of $8,500,000. N. Y. Times, May 9, 1944, p. 2. 


IraLy—Soviet Russia. Announcement was made that Mr. M. A. Kostylovhad 
assumed post of Soviet representative to the Royal Government of Italy. He has 
diplomatic status, but is not described as ambassador or minister. London Times, 
April 11, 1944, p. 4. 


Unitep Nations DrecLaRATION—LiseRiA. Liberia adhered to the Declaration, 
becoming the 35th nation. N.Y. Times, April 11, 1944, p. 12; D. S. B., April 15, 
1944, p. 346. 


11 Porson Gas. Moscow radio charged the Germans and Rumanians had used gas during 


their occupation of Odessa. N. Y. Times, April 12, 1944, p. 5. 


11-May 3 Orn ConrereNce. Group of United States and British experts conducted 


preliminary exploratory discussions. D. S. B., April 22, 1944, p. 372. Agreed 
to create an interim international oil commission to include Russia, China, Great 
Britain, United States and occupied European nations. N. Y. Times, May 4, 
1944, p.9. Text of United States announcement: D. S. B., May 6, 1944, p. 411. 
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12-21 Iraty. King Victor Emmanuel announced his decision April 12 to turn over the 
powers of his office to his son, Umberto, on the day the Allies enter Rome. JN. Y. 
Times, April 13, 1944, p. 1. Text of King’s statement: p. 5. On April 17 the 
Cabinet resigned and Premier Badoglio began formation of a new Cabinet to in- 
clude one representative from each of the six political parties. NM. Y. Times, 
April 18, 1944, p. 1. The new Cabinet was announced April 21. N. Y. Times, 
April 22, 1944, p. 1. 


13 New ZEALAND—SovietT Russia. Moscow radio announced decision to establish dip- 
lomatic relations and exchange Ministers. N. Y. Times, April 14, 1944, p. 4. 


13/22 Great BriraiIn—SwEDEN—UNIT#p States. In a note dated April 13 Great Brit- 
ain and the United States demanded that Sweden cease the exportation to Germany 
of ball bearings, and raw materials and machines used in making ball bearings. 
N.Y. Times, April 14, 1944, p. 1; London Times, April 14, 1944, p. 4. Sweden’s 
refusal to halt shipments to Germany was handed to the United States Minister 
on April 22. N. Y. Times, April 23, 1944, p. 4. 


14 BELGIUM (in exile). Premier Hubert Pierlot stated Belgium will remain a monarchy 
and the King will be returned to the throne after liberation of the country. WN. Y. 
Times, Aprit 15, 1944, p. 3. 


14 CaNaDA—FRENCH COMMITTEE OF NATIONAL LIBERATION. Announced signature 
of a mutual-aid agreement. N. Y. Times, April 15, 1944, p. 2. Text: D. S. B., 
May 13, 1944, pp. 456-457. 


14/16 Great Brirarn—TurKEY—UNIteEp Sratss. The British and United States Am- 
bassadors presented notes to Turkey on April 14, concerning Turkish exports to 
Germany and German-occupied Europe. London Times, April 15, 1944, p. 4; 
April 16, p. 3. The Turkish reply was delivered April 16. London Times, April 
19, 1944, p. 3. 


14/22 Turkey—Unirep States. Exchanged notes at Washington, whereby the United 
States agreed to accept certain proposed reduction in Turkish import duties. 
N. Y. Times, April 30, 1944, p. 14. Texts: D. S. B., April 29, 1944, pp. 397-398. 


15 Braziu. President Vargas stated Brazilians would have the opportunity to choose 
their own democratic representative government after the war. N. Y. Times, 
April 16, 1944, p. 1; London Times, April 16, 1944, p. 3. 


15 Canapa—Cuina. Signed treaty at Ottawa for the relinquishment of extraterritorial 
rights in China. Text, together with notes dated April 14: D. S. B., May 13, 1944, 
pp. 458-461. 


17/24 Great Britain. Forbade neutral and Allied diplomats to leave the country and 
subjected all their communications to censorship with the exception of United 
States, Russian and Commonwealth missions. N. Y. Times, April 18, 1944, pp. 
1, 5; London Times, April 18, 1944, p. 4; On April 24 travel was forbidden to over- 
seas destinations except on urgent national business which could not be postponed. 
N. Y. Times, April 25, 1944, p. 1. 


18 Rerueees. The Executive Director of the United States War Refugee Board con- 
firmed reports of a proposal to reserve certain areas near Eastern ports where refu- 
gees could be kept pending arrangements for their permanent disposition. N. Y. 
Times, April 19, 1944, pp. 1, 10. 


20 Epucation ConreRENCE. Conference of Allied Ministers of Education, meeting in 
London, issued a memorandum announcing the text of a draft constitution for a 
proposed Organization for Educational and Cultural Reconstruction. Text of 
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memorandum: D. S. B., May 6, 1944, pp. 414-415. United States delegation: 
D. S. B., March 25, 1944, p. 293. 

GERMANY—TvRKEY. Turkish Foreign Minister announced decision to cease ship- 
ments of chrome to Germany, effective April 21. N. Y. Times, April 21, 1944, 
pp. 1, 6. 


20-May 13 INTERNATIONAL LABOR ORGANIZATION. 26th conference opened April 20 


22 


23 


30 


at Philadelphia with 350 delegates from 41 countries. Walter Nash of New Zea- 
land was elected conference president. N. Y. Times, April 21, 1944, p. 12. A 
letter from Marshal Badoglio of Italy was received April 27, asking readmission 
of Italy. Text: N. Y. Times, April 28, 1944, p. 11. Text of ‘“ Philadelphia 
Charter’’ as adopted on May 10: N. Y. Times, May 11, 1944, p. 14. Adopted 
May 11 recommendation of programs providing for socialized medicine, proposals 
in connection with demobilization and reconversion employment. N. Y. Times, 
May 12, 1944, p. 12. Text of resolution, adopted at closing session May 12, on 
social aims of the I.L.O. for peace settlement: N. Y. Times, May 13, 1944, p. 8. 
On May 13 the Governing Body of the I.L.O. named a committee of nine to present 
the social viewpoint of the I.L.O. at any international meetings prior to its next 
conference. N.Y. Times, May 14, 1944, p. 30. A tripartite committee of eight- 
een was created May 14. It will endeavor to work out a postwar program on full 
employment, in collaboration with the United Nations. MN. Y. Times, May 15, 
1944, p. 2. 


CurRENCY STABILIZATION. Text of joint statement by British and United States 
monetary experts, meeting in Washington to discuss the establishment of a pro- 
posed international stabilization fund: N. Y. Times, April 22, 1944, p. 4; London 
Times, April 22, 1944, p. 4. 


Wor.tp War. Status of countries in relation to the war as of this date: D. S. B., 
April 22, 1944, pp. 373-382. Corrections: D. S. B., May 6, 1944, p. 413. 


Hunaarian Nationat Councit. Was set up in London, under the leadership of 
Count Karolyi. The Council is not to be considered a government in exile. N. Y. 
Times, April 25, 1944, p. 15. 


INTERNATIONAL RUBBER REGULATION CoMMITTEE. Great Britain announced dis- 
solution of the Committee upon expiration this day of the agreement between the 
United Kingdom, The Netherlands and India. WN. Y. Times, May 1, 1944, p. 11. 


May, 1944 
1-16 Prime Ministers CONFERENCE. Prime Ministers of the Dominions met in London. 


2 


3 


N. Y. Times, May 2, 1944, p. 1. On May 11 Mr. Mackenzie King of Canada 
cautioned against any change in the existing organization of the British Common- 
wealth. N. Y. Times, May 12, 1944, pp. 1, 3. The Conference closed May 16. 
N. Y. Times, May 17, 1944, p. 4. Issued a joint statement on May 17, calling for 
a postwar world organization. Text: N. Y. Times, May 18, 1944, p. 5. 


Sparn—Unirep Srates. The State Department issued statement announcing re- 
sumption of oil shipments to Spain from the Caribbean area, in return for Spain’s 
promise to reduce the amount of wolfram to be sent to Germany by Spain. Spain 
also agreed to expel certain Nazi agents and to release certain Italian interned 
ships, etc. Text of statement: D. S. B., May 6, 1944, p.412. Text, together with 
Madrid communiqué: N. Y. Times, May 3, 1944, p. 8. 


Canapa—Unitep Sratzes. Effected agreement by exchange of notes at Washington 
regarding diversion of water from Niagara Falls. N. Y. Times, May 10, 1944, p. 
14; D. S. B., May 13, 1944, p. 455. 
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4 BrAzIL—YUGOSLAVIA (in exile). National Bank of Brazil rejected demands of 
Yugoslav Government in Exile that a $9,500,000 deposit be surrendered. JN. Y. 
Times, May 5, 1944, p. 6. 


8 CzEcHOSLOVAKIA (in exile)—Soviet Russia. Signed agreement in London providing 
for administration of Czechoslovak territory by Czechoslovak civil authorities, as 
soon as freed by Russian military forces. Text: N. Y. Times, May 9, 1944, p. 7. 
Great Britain and the United States had previously approved the pact. JN. Y. 
Times, May 3, 1944, p. 9. 


8-11 Prisoners oF War. Tokyo radio stated that the Japanese Government had de- 
clared its readiness to send a vessel to Vladivostok to pick up supplies from the 
United States for the relief of American war prisoners and civilian internees in 
Japanese hands. Department of State announced no reply had been received to 
its protest of Feb.5. N.Y. Times, May 9, 1944, p. 10. Secretary Hull announced 
on May 11 receipt of a note regarding the supplies at Vladivostok. N.Y. Times, 
May 12, 1944, p. 7. 


9 Costa Rica—Soviet Russta. Announced signature of an agreement at Mexico 
City for establishment of diplomatic relations, Mexico having acted as inter- 
mediary in the arrangements. N. Y. Times, May 10, 1944, p. 7. 


9-18 INTER-AMERICAN DEVELOPMENT CONFERENCE. National Commissions met in 
New York. Agenda: D. S. B., May 6, 1944, pp. 415-416. Secretary of State 
Hull’s message to the Conference: D. S. B., May 13, 1944, pp. 426-427. Several 
delegates proposed a pool of Pan-American capital after the war. N. Y. Times, 
May 9, 1944, p. 25. 


10 CuINA—LEBANON. Announcement was made by Lebanese Prime Minister that 
Generalissimo Chiang Kai-shek had recognized Lebanon’s independence. JN. Y. 
Times, May 11, 1944, p. 11. 


12 GreEAT Brirain—Soviet Russta—Unitep States. Text of joint declaration re- 
garding the four Axis satellites—Hungary, Rumania, Bulgaria and Finland: N. Y. 
Times, May 13, 1944, p. 5; D. S. B., May 13, 1944, p. 425. 


15 FRENCH ComMMITTEE OF NATIONAL LIBERATION. French Provisional Consultative 
Assembly changed the name of the French Committee of National Liberation to the 
“ Provisional Government of the French Republic.” N.Y. Times, May 16, 1944, 
pp. 1, 4. 


15 Nort Arrica. Speaking to the French Provisional Consultative Assembly, Gen- 
eral de Gaulle said the Darlan-Clark agreements [protocol signed Nov. 1942] on 
which the Allies’ military authority in North Africa rests, were not binding. WN. Y. 
Times, May 16, 1944, p. 1. Basis of General de Gaulle’s objections: p. 4. 


INTERNATIONAL CONVENTIONS 


INTER-AMERICAN AUTOMOTIVE TRaAFFIc. Washington, Dec. 15, 1943. 
Signature: Honduras. April 24, 1944. D.S. B., May 6, 1944, p. 422. 
INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Promulgation: Bolivia. Nov. 29, 1943. D.S. B., Feb. 26, 1944, p. 212. 
INTER-AMERICAN INDIAN INsTITUTE. Mexico City, Nov. 29, 1940. 
Adherence registered: Dominican Republic. Nov. 11, 1943. D. S. B., April 8, 1944, 
p. 330. 
INTER-AMERICAN INSTITUTE OF AGRICULTURAL ScrENCES. Washington, Jan. 15, 1944. 
Signatures: 
Dominican Republic and Honduras. Jan. 28, 1944. D.S. B., Feb. 19, 1944, p. 195. 
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El Salvador. Feb. 18, 1944. D.S. B., March 4, 1944, p. 230. 
Guatemala. March 16, 1944. D.S.B., March 25, 1944, p. 294. 
Uruguay. April 17, 1944. D.S. B., April 29, 1944, p. 400. 
Ratification: 
El Salvador. April 20, 1944. D.S. B., May 18, 1944, p. 461. 
TRADE Mark AND CoMMERCIAL PROTECTION CONVENTION AND Protocoy. Washington, 
Feb. 20, 1929. 
Ratification: 
Paraguay. Aug. 30, 1943. 
Ratification deposited: 
Paraguay. March 1, 1944. D.S. B., March 11, 1944, pp. 248-249. 
U.N.R.R.A. Washington, Nov. 9, 1943. 
Promulgation: 
Honduras. Jan. 15, 1944. D.S. B., April 1, 1944, p. 305. 
Mexico. March 22, 1944. D.S.B., April 22, 1944, p. 388. 
Ratifications: 
Dominican Republic. Jan. 24, 1944. D.S. B., April 1, 1944, p. 305. 
El Salvador. Dec. 23, 1943. D.S. B., April 1, 1944, p. 305. 
Ethiopia. Jan. 18, 1944. D.S. B., April 1, 1944, p. 305. 
Haiti. Feb. 29, 1944. D.S. B., April 8, 1944, p. 329. 
Mexico. Jan. 7, 1944. D.S. B., April 1, 1944, p. 305. 


Wnrauina. Protocol. London, Feb. 7, 1944. 
Signatures: 
United States, South Africa, Australia, United Kingdom, Canada, New Zealand and 
Norway. D.S. B., March 18, 1944, p. 271. 
Ratification deposited: 
Norway. March 31, 1944. D.S. B., April 29, 1944, p. 400. 


Dorotuy R. Dart 


JUDICIAL DECISIONS 
COLORADO v. KANSAS 
SUPREME COURT OP THE UNITED STATES * 


[December 6, 1943] 


Supreme Court will not intervene in equity between States of the United States unless 
case is of serious magnitude and fully proven. 


Mr. Justice Roperts delivered the opinion of the Court. 

This suit is the latest of a series of litigations between Kansas, or her 
citizens, and Colorado, or her citizens, concerning their respective rights to 
the beneficial use of the waters of the Arkansas River. 

The river has its origin in central Colorado, and is a mountain torrent for 
130 miles to a point near Canon City where it enters a foothill region ending 
near Pueblo. Thence it traverses the high plains of eastern Colorado and 
western Kansas. In the areas mentioned the stream is non-navigable. 

In 1901 Kansas brought suit against Colorado in this court for an injunc- 
tion restraining the latter from diverting, or permitting anyone under her 
authority to divert, waters of the river within Colorado, and for general 
relief. Kansas v. Colorado, 206 U.S. 46.! Kansas in her bill alleged that the 
waters of the river had been used for irrigation in her western counties and 
that, after establishment of these uses, Colorado began systematically to 
appropriate and divert them between Canon City and the Kansas state line 
for irrigating non-riparian arid lands; that, by 1891, all the natural flow, and 
much of the flood waters, had been appropriated in Colorado so that the 
average flow had been greatly reduced and the natural flow completely cut 
off. 

Colorado replied that the stream was not continuous except at times of 
flood; that, in a state of nature, its bed east of Pueblo was frequently dry; 
that Colorado and her citizens had diverted and used only the perennial 
flow above Canon City and what had been done in effect conserved water for 
delivery into Kansas She denied she had substantially diminished the flow 
of the river at the state line. She asserted she was entitled to consume the 
entire flow; but alleged that, in any view, her total appropriations did not 
amount to an infringement of Kansas’ rights calling for judicial interference. 

The court denied Kansas’ contention that she was entitled to have the 
stream flow as it flowed in a state of nature. It denied Colorado’s claim 
that she could dispose of all the waters within her borders, and owed no 
obligation to pass any of them on to Kansas. It declared that as each state 
had an equality of right each stood before the court on the same level as the 

* No. 5, Original. October Term, 1943. 


1 The court overruled a demurrer to the bill and required Colorado to answer. Kansas 
v. Colorado, 185 U. S. 125. 
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other; that inquiry was not confined to the question whether any portion of 
the river waters were withheld by Colorado but must include the effect of 
what had been done upon the conditions in the respective states; and that 
the court must adjust the dispute on the basis of equality of rights to secure, 
so far as possible, to Colorado, the benefits of irrigation, without depriving 
Kansas of the benefits of a flowing stream. The measure of the reciprocal 
rights and obligations of the states was declared to be an equitable apportion- 
ment of the benefits of the river. The court added that, before the develop- 
ments in Colorado consequent upon irrigation were to be destroyed or 
materially affected, Kansas must show not merely some technical right but 
one which carried corresponding benefits. 

On examination of the proofs, the court concluded that diversions author- 
ized by Colorado embraced more water than the total flow at Canon City. 
It found, however, that no clear showing was made as to what surplus 
water, if any, was contributed by the tributaries below that point or as to the 
proportion of the diverted water returned to the river by seepage. The 
opinion described the diversions in each state, analyzed the use made of the 
water and the benefits derived from it in each, considered population tables 
and agricultural statistics bearing upon the growth of the communities 
adjacent to the river in each, and stated conclusions, now material, as fol- 
lows: That the result of Colorado’s appropriations had been beneficial rec- 
lamation of many acres; that, while the influence of Colorado’s diversions 
had been of perceptible injury to portions of the Arkansas valley in Kansas, 
yet to the great body of the valley the diminution of flow had worked little, 
if any, detriment; that regarding the interests of both states, and the right 
of each to receive benefit through irrigation and otherwise from the waters 
of the stream, the court was not satisfied that Kansas had made out a case 
entitling it toa decree. The court added that if depletion by Colorado con- 
tinued to increase there would come a time when Kansas might justly say 
that there was no longer an equitable distribution of benefits and might 
rightly call for relief against Colorado and her citizens. Accordingly the 
bill was dismissed without prejudice to future action by Kansas. The tak- 
ing of evidence ended June 16, 1905, and the decision of the court was an- 
nounced May 13, 1907. 

October 30, 1909, the Finney County Waters Users’ Association, which 
maintained the so-called Farmers Ditch in Kansas, applied to a Kansas 
court for adjudication of priorities as between various Kansas users of the 
river water. One of the defendants, the United States Irrigating Company, 
removed the cause to the United States District Court. A consent decree 
was entered May 16, 1911, which provided for the allocation and rotation of 
use amongst certain, but not all, the Kansas ditches, including the Farmers’ 
Ditch. It was, however, provided that the settlement should remain bind- 
ing upon the parties only until the adjudication of other litigation next 
to be noticed. 
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August 27, 1910, United States Irrigating Company sued Graham Ditch 
Co. and others holding Colorado priorities, in the United States District 
Court for Colorado, to obtain an adjudication of priorities as between Kansas 
users and Colorado users. The Finney County Association was denied 
leave to intervene. Evidence was taken, but the suit was settled by a con- 
tract of February 19, 1916. By this settlement, the Colorado defendants 
agreed to recognize priorities as of August 27, 1910, for all the Kansas ditches 
in Finney County except the Farmers’ Ditch; not to apply for, or claim, 
priorities for storage purposes on the Purgatoire River, a tributary of the 
Arkansas, or below the mouth of the Purgatoire, of a date earlier than August 
27, 1910; and to pay the costs of suit and an additional sum to the Kansas 
interests. The Kansas ditches agreed to accept the priority date of August 
27, 1910, and the quantities of water specified in the contract, as a definition 
and determination of their rights. The defendants complied with the terms 
of the contract. 

The Finney County Association declined to become a party to the con- 
tract and, on November 27, 1916, brought suit in the United States District 
Court for Colorado against the same defendants for relief like that sought in 
the United States Irrigating Company’s suit. January 29, 1923, the Finney 
County Association brought a second suit in the same court against other 
Colorado defendants for similar relief. January 24, 1928, Colorado filed the 
present bill against Kansas and the Finney County Association. 

After formal recitals, the bill refers to our earlier decision, states that, in 
reliance upon it, money has been spent in the improvement of the irrigation 
systems in Colorado, recites the prior and the pending private litigation 
against Colorado appropriators, alleges that the establishment of an inter- 
state priority schedule sought in the pending suits would disrupt and destroy 
Colorado’s administration of the waters of the Arkansas basin and result in 
conflict of state authority, asserts that no proper settlement of the relative 
rights of the States can be obtained in suits by Kansas appropriators against 
Colorado appropriators, outlines other injury to Colorado threatened by 
prosecution of the pending cases to judgment, and prays that the Finney 
County Association be enjoined from further pressing those suits, that 
Kansas and her citizens be enjoined from litigating, or attempting to liti- 
gate, the relative rights of the two states and their citizens to the waters of 
the river on claims similar to those made by the Association in its pending 
suits, and that the rights of Colorado and her citizens as determined by the 
judgment in Kansas v. Colorado be protected. 

Kansas’ answer admits some allegations of the bill and denies others, 
sets forth her alleged rights in the waters of the river, recites appropriations 
by Kansas residents and citizens, diversions by Colorado citizens under 
appropriations junior in time and inferior in right to those made in Kansas, 
and asserts that, since the filing of the complaint in Kansas v. Colorado, 
Colorado users have largely increased their appropriations and diversions, 
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and threaten further to increase them, to the injury of Kansas users. She 
prays that the court protect and quiet her rights and those of her citizens 
and residents, including the Finney County Association, to their appropria- 
tions, that the rights of her citizens and residents to divert water from the 
river for irrigation be decreed in second feet and that Colorado, her officers, 
agents, and citizens be perpetually enjoined from diverting any waters from 
the river or its tributaries in Colorado until the rights of Kansas, her citi- 
zens and residents, are satisfied. 

The Finney County Association filed an answer admitting and denying 
averments of the bill and affirmatively praying that Colorado and her 
citizens be enjoined from diverting water from the river until the Associa- 
tion’s right to 250 second feet is satisfied. The issues were made up by 
Colorado’s reply. 

Pursuant to our order, evidence was taken by a Commissioner. There- 
upon the cause was referred to a Master with leave to take additional evi- 
dence, and direction, in the light of all the evidence, to state findings of fact, 
conclusions of law, and to recommend a form of decree. The evidence con- 
sists of some seven thousand typewritten pages of testimony and 368 
exhibits covering thousands of pages. 

The Master states that the ‘‘evidence is voluminous and conflicting on 
many of the material issues of fact,’’ but his report contains no discussion 
or analysis of the proofs. Apart from formal recitals, the report consists of 
fourteen findings of fact,—more properly conclusions of fact,—nine conclu- 
sions of law, and a recommended form of decree. Each party has filed 
exceptions. 

Three questions emerge from the pleadings. (1) Is Colorado entitled to 
an injunction against the further prosecution of litigation by Kansas users 
against Colorado users? (2) Does the situation call for allocation of the 
waters of the basin as between Colorado and Kansas in second feet or acre 
feet? (3) Has Kansas proved that Colorado has substantially and injur- 
iously aggravated conditions which existed at the time of her earlier suit? 

The Master concluded that the first question should be answered in the 
affirmative. Kansas has not excepted to the conclusion or to the corre- 
sponding provisions of the proposed decree. 

Bearing upon the second question, the Master found that “‘the average 
annual natural flow of the river and its tributaries”’ is 1,240,000 acre feet, 
and the “‘average annual dependable and fairly continuous water supply 
and flow’’ 1,110,000 acre feet. He recommends that the dependable flow 
be allocated 925,000 acre feet to Colorado and 185,000 acre feet to Kansas, 
150,000 thereof between April 1 and October 1, and 35,000 between October 
1 and April 1 of each year,—that is, five-sixths to Colorado and one-sixth to 
Kansas. He submits a form of decree embodying this allocation and adjust- 
ing required deliveries in the same proportions upward or downward in 
accordance with annual flows in excess of, or less than, the stated average 
annual dependable flow. He has not attempted to define flood waters or the 
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extent to which they are unusable by either state, and suggests no provision 
whereby their occurrence may be taken into account in defining Colorado’s 
obligation to deliver water to Kansas. The form of decree requires measure- 
ment of flow by gauges, one at Canon City and the other at the mouth of the 
Purgatoire, and deliveries to Kansas prorated to the total of the flows at 
those points. 

Both States except to these features of the decree as ambiguous and im- 
possible of administration. Kansas, while asserting that the award to her 
is inadequate, professes her willingness to accept the recommended alloca- 
tion, but insists that the decree require Colorado to deliver the quantity of 
water awarded to Kansas when and as demanded by her. Colorado asserts 
that the recommended decree,—much more Kansas’ proposed amendment,— 
would entail serious and unjustified damage to her interests, if indeed com- 
pliance with its terms were possible. 

In respect of the third question, the Master finds: 


“There has been since the taking of testimony in the case of Kansas 
against Colorado cited in 206 U. S. 46, in 1907, a material increase in 
the river depletion by Colorado of the water supply of the Arkansas 
River, which has been consumed and used by Colorado users for irriga- 
tion purposes and which has diminished the flow of the water into the 
State of Kansas and that by reason thereof there has been injuries to the 
substantial interests in Kansas.”’ 


No exception is taken to the Master’s recommendation that an injunction 
issue against further prosecution of the Finney County Association suits 
against Colorado. In our view such an injunction is appropriate, and should 
be granted. 

Colorado urges that our decision in Kansas v. Colorado, supra, amounted 
to an allocation of the flow of the Arkansas River between the two States 
We cannot accept this view. In that case Kansas labored under a burden 
of proof applicable in litigation between quasi-sovereign states, of which 
more hereafter. The dismissal of her bill resulted from the conclusion that 
she had failed to sustain the burden. But from the decision then rendered 
it follows that unless Kansas can show a present situation materially differ- 
ent from that disclosed in the earlier case she cannot now obtain relief. 

The prayer of Kansas for an apportionment in second feet or acre feet 
cannot be granted. In our former decision we ruled that Kansas was not 
entitled to a specific share of the waters as they flowed in a state of nature, 
that it did not then appear that Colorado had appropriated more than her 
equitable share of the flow, and that if Kansas were later to be accorded re- 
lief, she must show additional takings working serious injuries to her sub- 
stantial interests. This was in accord with other decisions in similar 
controversies.” 

? See the cases in notes 3, 4 and 6 infra. In New Jersey v. New York, 283 U. S. 336, 347, 


the prayer of Pennsylvania for such an allocation was denied. Wyoming v. Colorado, 259 
U.S. 419, is not an exception. As it happened, the doctrine of appropriation had always 
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The reason for judicial caution in adjudicating the relative rights of states 
in such cases is that, while we have jurisdiction of such disputes,’ they in- 
volve the interests of quasi-sovereigns, present complicated and delicate 
questions, and, due to the possibility of future change of conditions, necessi- 
tate expert administration rather than judicial imposition of a hard and fast 
rule. Such controversies may appropriately be composed by negotiation 
and agreement, pursuant to the compact clause of the Federal constitution. 
We say of this case, as the court has said of interstate differences of like 
nature, that such mutual accommodation and agreement should, if possible, 
be the medium of settlement, instead of invocation of our adjudicatory 
power.* 

It follows that the Master erred in attempting to divide what he desig- 
nated as the “‘average annual dependable”’ water supply of the Arkansas 
River in Colorado into fractions and awarding those fractions to the states 
respectively. Such a controversy as is here presented is not to be deter- 
mined as if it were one between two private riparian proprietors or ap- 
propriators.® 

The lower state is not entitled to have the stream flow as it would in nature 
regardless of need of use.* If, then, the upper state is devoting the water to 
a beneficial use, the question to be decided, in the light of existing conditions 
in both states, is whether, and to what extent, her action injures the lower 
state and her citizens by depriving them of a like, or an equally valuable, 
beneficial use.’ 

We come now to the vital question whether Kansas has made good her 
claim to relief founded on the charge that Colorado has, since our prior deci- 
sion, increased depletion of the water supply to the material damage of 
Kansas’ substantial interests. The question must be answered in the light 
of rules of decision appropriate to the quality of the parties and the nature 
of the suit. 

In such disputes as this, the court is conscious of the great and serious 
caution with which it is necessary to approach the inquiry whether a case is 
proved. Not every matter which would warrant resort to equity by one 


prevailed in each of the states there concerned and furnished the most appropriate and ac- 
curate measure of their respective rights of appropriation of the flow of the Laramie River. 
It was, therefore, possible in enforcing equitable apportionment, to limit the amount of 
water which Colorado might, without injury to Wyoming’s interests, divert to another water 
shed, to an amount not exceeding the unappropriated flow. 

3 Missouri v. Illinois, 180 U. S. 208; Kansas v. Colorado, 206 U. S. 46, 95, 96. 

‘See Washington v. Oregon, 214 U. S. 205, 218; Minnesota v. Wisconsin, 252 U. 8. 273, 
283; New York v. New Jersey, 256 U. 8S. 296, 313. Compare the Colorado River Compact 
of Nov. 24, 1922, authorized by Act of August 19, 1921, 42 Stat. 171, and dismissed in 
Arizona v. California, 292 U. S. 341, 345; and compare Hinderlider v. La Plata R. & C. C. 
Ditch Co., 304 U.S. 92. 5 Kansas v. Colorado, supra, 100. 

6 Colorado v. Kansas, supra, 85, 101-102; Connecticut v. Massachusetts, 282 U. S. 660, 
669-670; Washington v. Oregon, 297 U. 8. 517, 523, 526. 7 Cases cited in Note 8. 


JUDICIAL DECISIONS 491 


citizen against another would justify our interference with the action of a 
state, for the burden on the complaining state is much greater than that 
generally required to be borne by private parties. Before the court will 
intervene the case must be of serious magnitude and fully and clearly proved.® 
And in determining whether one state is using, or threatening to use, more 
than its equitable share of the benefits of a stream, all the factors which 
create equities in favor of one state or the other must be weighed as of the 
date when the controversy is mooted. 

Cn this record there can be no doubt that a decree such as the Master rec- 
ommends, or an amendment or enlargement of that decree in the form 
Kansas asks, would inflict serious damage on existing agricultural interests 
in Colorado. How great the injury would be it is difficult to determine, but 
certainly the proposed decree would operate to deprive some citizens of 
Colorado, to some extent, of their means of support. It might indeed result 
in the abandonment of valuable improvements and actual migration from 
farms. Through practice of irrigation, Colorado’s agriculture in the basin 
has grown steadily for fifty years. With this development has gone a large 
investment in canals, reservoirs, and farms. The progress has been open. 
The facts were of common knowledge. 

The controversy was litigated in 1901. Kansas was denied relief in 1907. 
The dispute between appropriators in the two states was brought into court 
in 1910 and settled in 1916. The Finney County Association sued Colorado 
appropriators in 1916 and 1923. Even if Kansas’ claims of increased deple- 
tion and ensuing damage are taken at face value, it is nevertheless evident 
that while improvements based upon irrigation went forward in Colorado 
for twenty-one years, Kansas took no action until Colorado filed the instant 
complaint in 1928. 

These facts might well preclude the award of the relief Kansas asks. But, 
in any event, they gravely add to the burden she would otherwise bear, and 
must be weighed in estimating the equities of the case.® 

The Master concludes that there has been a material increase in depletion 
by Colorado, a consequent diminution of flow across the state line, and 
injury to the substantial interests of Kansas. His report does not state 
what he considers material; or the extent of the diminution of flow; or the 
interests of Kansas which have been injured and the extent of the injury. 
We must, therefore, turn to the evidence to resolve the issues. 

Kansas asserts that since the decision of Kansas v. Colorado, supra, 
Colorado has increased her consumptive use of the water of the Arkansas 
River by an annual average of between 300,000 and 400,000 acre feet. 
Witnesses so testified and, to support their conclusions, submitted elaborate 


® Missouri v. Illinois, 200 U. S. 496, 520-521; New York v. New Jersey, 256 U.S. 296, 309; 
North Dakota v. Minnesota, 263 U. S. 365, 374; Connecticut v. Massachusetts, 282 U. S. 
660, 669; Alabama v. Arizona, 291 U. S. 286, 292; Washington v. Oregon, 297 U. S. 517, 522. 

* Washington v. Oregon, 297 U. S. 517, 526. 
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calculations and analyses exhibiting the alleged total water supply of the 
river basin in Colorado and the alleged amount of water passing in the bed 
of the stream across the state line. A witness submitted tables covering the 
period 1895-1930 from which he deduced an average yearly water supply of 
1,240,000 acre feet and an average annual dependable supply of 1,110,000 
acre feet. He presented figures to show that Colorado’s consumptive use 
had increased to the extent of an annual average of 300,000 acre feet. He 
reached this result by using estimated flow across the state line between 
1895 and 1908 and measured flow between 1908 and 1930, during which 
period a gauging station was maintained at Holly near the line. Measure- 
ments indicate that, during the latter period, the average annual state line 
flow was 260,700 acre feet.'° If, as claimed, this flow remained after an 
additional average annual depletion of 300,000 acre feet by Colorado, the 
average annual flow in the earlier period, 1895 to 1908, would necessarily 
have been greater by 300,000, or would have averaged 560,700 acre feet. 
The witness’ own exhibit shows that he assumed an average annual state 
line flow for the period 1895-1899 of 300,000 acre feet, for 1900-1904, of 
470,000 acre feet, and, for 1905-1909, of 454,000 acre feet, or an annual 
average over the total period, 1895-1909, of 408,000 acre feet. On his own 
estimates the claimed average annual depletion of 300,000 acre feet could 
not have taken place. Moreover, the force of this evidence is weakened by 
Kansas’ allegations in Kansas v. Colorado supra. In her bill in that case she 
alleged Colorado had totally destroyed the normal flow of the river exclusive 
of floods whereas she now asserts that the flow at the time of the earlier suit 
was such that Colorado has been able to deplete it on an annual average of 
300,000 acre feet. 

The records of Colorado’s consumption and ditch diversions, and the 
Colorado and Kansas exhibits showing the divertible and usable state line 
flow, rebut such an increase as Kansas asserts. Kansas’ expert witness him- 
self testified that the diversion records show no material change in Colorado 
diversions since 1905 and that if acreage in Colorado has expanded under the 
ditches on the main stem of the river it has done so because of an improved 
duty of water; that, during the period, the river gains due to return flow 
have increased, the consumptive use of water has declined, and relatively 
the stream flows have improved. 

The Kansas ditches are capable of diverting water only up to 2,000 c.f.s. 
When the flow is greater the excess cannot be diverted and used. It is 
admitted that the character of the flow of the river in Colorado is variable 
from year to year, from season to season, and from day to day, and the main 
river below Canon City may be almost without water one day, run a fiood 
the next day, and, on the following day, be in practically its original condi- 

10 In computing average annual flows, flood waters are included in the reckoning. As 


later shown, such annual averages do not represent the quantities of water usable by diver- 
sion ditches for irrigation. 
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tion. Thus it appears that both in Colorado and in Kansas there may at 
one time be flood water unavailable for direct diversion and, at another, not 
enough water to supply the capacity of diversion ditches. The critical 
matter is the amount of divertible flow at times when water is most needed 
for irrigation. Calculations of average annual flow, which include fiood 
flows, are, therefore, not helpful in ascertaining the dependable supply of 
water usable for irrigation. That supply has, in Colorado, been supple- 
mented by the extensive use of reservoirs for storage of flood waters and winter 
flows not usable or needed for irrigation. Though western Kansas affords 
sites for similar storage reservoirs, but one small basin has been constructed 
in that State. On the other hand, the storage in Colorado, and the release 
of stored water to supplement the natural flow of the stream in times of need, 
operates by seepage and return to the channel to stabilize and improve the 
flow at the state line and, to that extent, benefits irrigation in Kansas. 

Kansas relies heavily upon the increase of irrigated acreage in Colorado 
since our decision in 1907. The testimony in the earlier case was closed in 
1905. The then latest available census,—for 19062,—reported 300,115 
acres under irrigation in the Arkansas basin in Colorado. In its opinion the 
court referred to this figure. The next census,—for 1909,—gives the 
Colorado acreage as 464,236. The later reports disclose an addition of less 
than 5,000 acres between 1909 and 1939. Thus a total of about 170,000 
additional acres has been put under irrigation since 1902. On its face this 
record would seem to indicate a large increase of consumptive use by Colo- 
rado, but the acreage under irrigation does not afford a reliable measure of 
actual consumption. When first turned in, the water is rapidly absorbed 
by the sub-soil with consequent high consumption. By continued irrigation 
the sub-soil becomes saturated, the water table rises, and water, in increasing 
quantities, flows back to the stream. Ultimately consumption fails well 
below diversion. The returned water again may be diverted and again 
supply return flows. Since the decision in the earlier case, studies of return 
flows have been made which indicate a steady reduction in the quantity of 
water consumed per acre of irrigated land. 

Practically all of the affected Kansas ditches are in three western counties. 
Tables taken from the United States census show that, in 1899, acreage 
irrigated in these counties was 6% of that irrigated in the Colorado basin. 
In 1909 it was 7%, in 1929, 9.7%, and, in 1939, 10.7%. It seems that 
Colorado cannot have depleted the usable supply passing into Kansas if 
acreage under irrigation is any measure of depletion. 

Whatever may be said of the practices of Colorado since 1905, Kansas is 
not entitled to relief unless she shows they clearly have entailed serious 
damage to her substantial interests and those of her citizens. it is not 
necessary to quote the findings of this court made in the earlier case. We 
need only say they disclose that some ditches in western Kansas had been 
abandoned for lack of available water and all ditches were suffering from 
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shortages of flow. The court pointed out that Colorado had authorized 
diversions in excess of the flow at Canon City. And the record in the present 
case indicates that, except for seepage and return flow, the appropriations 
Colorado has authorized from the basin, as a whole, exceed the available 
dependable flow of the stream and its tributaries, and this appears to have 
been true also in 1901. It appears, nevertheless, that, since 1904, an in- 
creased quantity of usable water has passed the state line, for it is testified 
by Kansas’ expert witness that, between 1895 and 1902, no divertible water 
passed the line and none between 1903 and 1907, except in 1903 and 1905, 
whereas, in each year since 1908 divertible water has crossed the state line 
in varying quantities and, in most years, in substantial amounts. 

Kansas, however, insists that 414,000 acres in western Kansas are suscept- 
ible of successful irrigation, and much of this land would have been irrigated 
had Colorado not deprived Kansas of her equitable share of the flow. The 
evidence is that the acreage now irrigated in Kansas lies close to the river 
and along the river bottom. The land claimed to be susceptible of irrigation 
extends many miles from the bed of the river. We are asked to speculate 
as to how much of this land would have been put under irrigation under more 
favorable circumstances. 

As has been pointed out, despite Colorado’s alleged increased depletion, 
the acreage under irrigation in western Kansas through existing ditches has 
steadily increased, over the period 1895-1939, from approximately 15,000 
acres to approximately 56,000 acres. Moreover, the arid lands in western 
Kansas are underlaid at shallow depths with great quantities of ground 
water available for irrigation by pumping at low initial and maintenance cost. 
There is persuasive testimony that farmers who could be served from existing 
ditches have elected not to take water therefrom but to install pumping 
systems because of lower cost. 

Again, there is serious question whether lands which are not riparian may 
divert the water from the stream for irrigation. In the earlier suit Kansas 
asserted," and the court held,” that the common law prevailed in Kansas and 
governed the rights of riparian owners. It is true that the rule as to riparian 
rights has been expanded by the common law of Kansas to permit a riparian 
proprietor reasonable use of the waters of a stream for irrigation.“ But 
such use is subject to the rights of other riparian owners to a like reasonable 
use. What is reasonable must, in each instance, be determined in the light 
of total supply and total need of all riparian owners. It is also true that, 
beginning in 1886, Kansas, by statute, recognized appropriation for irriga- 
tion. But there is doubt whether the privilege is not restricted to riparian 
owners in some portions of the state. The Supreme Court of Kansas has 
held that, where a title originates in a grant antedating the Act of 1886, the 
right of appropriation is limited by the common law as to riparian rights, 

11 206 U. S. 51, 52, 58, 59, 60, 61. 2 Tbid., 95, 99, 102, 104. 
13 Campbell v. Grimes, 64 Pac. 62. 14 Clark v. Allaman, 71 Kan. 206. 
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which are rights of property derived from the original patent or deed in the 
line of title.’ It seems that title to much of the land along the Arkansas 
Valley in western Kansas was originally granted or patented prior to 1886. 
The brief and argument of Kansas, while referring to the statutes of the 
state authorizing appropriation, make no reference to the Kansas decisions 
and no showing with respect to the right of non-riparian owners to ap- 
propriate waters against objection by other such owners. 

The official census figures submitted bearing upon population of the 
western counties of Kansas, and the agricultural production in them, give 
no support to a claim that the inhabitants have suffered for lack of arable 
and productive land. Generally speaking, the population has steadily 
increased and the agricultural production has also risen throughout the 
period in question. 

All these considerations persuade us that Kansas has not sustained her 
allegations that Colorado’s use has materially increased, and that the 
increase has worked a serious detriment to the substantial interests of 
Kansas. 

A decree should be entered enjoining the further prosecution of the Finney 
County Association’s suits, and dismissing the prayers of both States for 
other relief. The parties may submit such a decree. 


in re ZALEWSKI 


COURT OF APPEALS 
STATE OF NEW YORK * 


[April 13, 1944] 


Under the treaty of 1931 between the United States and Poland the Consul-General of 
Poland may, without direct authorization by or communication from a decedent’s widow 
who resides in and is a national of Poland, exercise on her behalf the right of election given 
to her by section 18 of the Decedent Estate Law to take against the decedent’s will. The 
powers of the Consul-General are not those of a mere spokesman or conservator. He is 
a personal agent of his national, ‘‘charged with doing what the individual himself might 
do to defend his interests under the local law if he were present and competent.” 


Present: LEHMAN, Ch.J.; LouGHRAN, Rippry, Lewis, Conway, DEsMoNnD 
and THACHER, JJ. 


Appeal, by permission of the Court of Appeals, from an order of the Ap- 
pellate Division of the Supreme Court in the Second Judicial Department, 
entered November 23, 1942, which unanimously affirmed a decree of the 
Kings County Surrogate’s Court (Wingate, S.; opinion 177 Misc., 384), set- 
tling the account of the executor of Joseph Zalewski, deceased. The appeal 


1% Frizell v. Bindley, 144 Kan. 84. Cf. Smith v. Miller, 147 Kan. 40; 75 P. 2d 273. 
* 292 N. Y. 322. 
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was taken from such portions of the order of the Appellate Division as af- 
firmed provisions of the decree pertaining directly or indirectly to the 
question of the validity of a right of election filed on behalf of appellant 
Felicja Zalewski, as surviving spouse of the decedent. The decree provided 
that objections filed by the Consul-General of the Republic of Poland to 
the rejection by the executor of appellant’s claim to a right of election 
to take an intestate share of the estate as surviving spouse of the decedent 
pursuant to a notice of election filed on her behalf by said Consul-General, 
should be dismissed. 


Joseph B. Blum and Joseph H. Stein for appellant. 
Thomas J. Snee for respondent. 


Desmonp, J.—We gave permission for this appeal so that we might pass 
on this question: Can the Consul-General of the Republic of Poland, under 
the existing treaty between his government and the Government of the 
United States, and without direct authorization by, or communication from, 
his national who resides in Poland, validly exercise on her behalf the right 
accorded her by section 18 of the Decedent Estate Law, to ‘‘take against 
the Will” of her late husband? The will’s only provision for the absent 
wife is a legacy of $100. Since the net estate amounts to about $8,500, it is 
obviously to her advantage that there be protection of her statutory right to 
take, in contravention of the will, one third of her husband’s net estate. 
The grant of authority on which the Consul-General relies, in his effort to 
furnish such protection, is Article XXIV of the 1931 ‘“‘Treaty of Friendship, 
Commerce and Consular Rights” between Poland and the United States, 
reading as follows: ‘‘ Article XXIV: A consular officer of either High Con- 
tracting Party shall, within his district, have the right to appear personally 
or by delegate in all matters concerning the administration and distribu- 
tion of the estate of a deceased person under the jurisdiction of the local 
authorities for all such heirs or legatees in said estate, either minors or 
adults, as may be non-residents and nationals of the country represented by 
the said consular officer with the same effect as if he held their power of 
attorney to represent them unless such heirs or legatees themselves have 
appeared either in person or by duly authorized representative.” 

The surrogate agreed with the Consul-General’s assertion that the latter is, 
under this treaty and under general international law, an attorney in fact 
for his national. He ruled, however, that the widow was not, in these cir- 
cumstances, one of the “heirs or legatees” to whom the treaty refers and 
ruled further that any exercise of the ‘‘ personal right of election’’granted to 
the widow by section 18, requires “personal action by the benefited indi- 
vidual.” 

In arriving at the meaning of the treaty we are bound to remember that 
it is the supreme law of the land (U. 8. Const. Article VI; Geofroy v. Riggs, 
1933 U.S., 258), that its words are to be taken liberally in the light of evident 
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purposes (Hauenstein v. Lynham, 100 U. 8., 483) and that, since the pact is 
done in counterparts, one in each language, little use can be made of local 
technical definitions of words (United States v. Percheman, 7 Pet., 51). 
When two constructions of a treaty are admissible, one restrictive of the 
rights that may be claimed under it and the other liberal, the latter is always 
to be preferred (Hauenstein v. Lynham, supra). ‘This court would not 
readily lean to favor a restricted construction of language, as applied to the 
provisions of a treaty, which always combines the characteristics of a con- 
tract, as well as a law” (The Bello Corrunes, 6 Wheat, 152, 171). Those 
settled rules of construction forbid the employment of so restricted a mean- 
ing as was given below to the words “‘heirs or legatees.’”” While these are 
words of art when found in certain settings, they take on in an international 
treaty the broader intendments which the purposes of the ‘“ High Contract- 
ing Parties’”’ require. It is not permissible, therefore, to exclude Mrs. 
Zalewski, as did the surrogate, from the rank of ‘‘heir” on the ground that 
the case is not one of intestate distribution or to refuse her the protection 
due a “‘legatee”’ because her asserted right to take one third is not based on 
anything in the will. In truth, she is, even under local meanings of the 
terms, both an “heir” (by statutory definition, Decedent Estate Law, 
sec. 47-c) and a “‘legatee”’ (since the will contains a small bequest to her). 
This treaty will be receiving something less than ‘‘liberal” treatment if 
she is held not to be one of the persons for whom the Consul-General may 
intervene in our Surrogates’ Courts. 

The narrow meaning given below to the words of the statutes, ‘‘ personal 
right of election,’’ must be discarded, also. The distinguished commission 
which drafted section 18 of the Decedent Estate Law gave us a valuable clue 
to the meaning of ‘‘personal right of election’’ when it informed the Legis- 
lature (see 1928 report, note to section 18) that “such right of election if not 
previously exercised will be lost upon the death of the surviving spouse and 
will not pass to his or her executor or administrator.’’ ‘‘This is similar,” 
wrote the commission, ‘‘to the personal right of the widow to elect against a 
testamentary provision in lieu of dower, which right ends upon her death”’ 
(citing Flynn v. M cDermott, 183 N. Y., 62; Camardella v. Schwartz, 126 App. 
Div., 334; Youngs v. Goodman, 240 N. Y., 470). We find no basis for a hold- 
ing that “‘personal’’ means anything more in this statute than it did in the 
dower cases which the commission cited. Under those cases, the “ per- 
sonal” character of the election had the result that the privilege of a widow 
to elect to take her dower rights did not pass to her legal representatives 
(Flynn v. McDermott, supra, at p. 65; Youngs v. Goodman, supra, at p. 473). 
That this was what the Legislature had in mind when it inserted the word 
“personal”’ in section 18 has been held in many Surrogate Court decisions 
since Matter of Mihlman (140 Misc., 535). The commission’s own indica- 
tion as to the significance of the word “personal” in section 18 makes it 
unnecessary, we think, to rely on the legislative admonition that these 
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statutes ‘‘shall be liberally construed” to carry out the intention “‘to in- 
crease the share of a surviving spouse in the estate of a deceased spouse’”’ 
(L. 1929, chap. 229, sec. 20; see Matter of Byrnes, 260 N. Y., 465, 472). 

Of course, the right to elect is ‘‘personal” in the sense that an election 
must in each case be a conscious, individually made choice between the 
statutory provision and the testamentary provision (see Matter of Hills, 264 
N. Y., 349, 355). The statute (sec. 18, subdiv. 7) says that the choice be- 
tween those alternatives shall be made “‘by serving written notice of such 
election upon the representative of the estate,’’ but nothing suggests that 
the Legislature intended thereby to require a writing subscribed by the 
widow’s own hand. It has been assumed that the act prescribed may be 
performed by the spouse herself “‘or by her duly authorized agent or attorney 
in fact’”’ (Matter of Banks, 31 N. Y.S., 2d, 652, 655). In the Supreme Court 
of Pennsylvania there is direct authority that such a notice of election may 
be signed, on behalf of the widow, by one holding a power of attorney in 
general terms which did not specifically confer authority to make such an 
election (Celenza’s Estate, 308 Penn. St., 186). The Appellate Division, in 
its opinion for affirmance in the present case, expressed the view that neither 
the common law nor the treaty entitled the consul “‘to exercise a right which 
was personal to the widow” (265 App. Div., 878). It made the further 
observation that ‘‘the office of the Consul is no more extensive in that re- 
spect than that of a committee of an incompetent”’ (citing Matter of Hills, 
264 N. Y., 349, 353; Matter of Brown, 212 App. Div., 677, 679, aff’d 240 
N. Y., 646). That view fails, we think, to take into account the controlling 
fact that the Polish-American treaty in terms gives the Consul-General the 
same powers as if he held a power of attorney from the “‘heirs or legatees.”’ 
The Brown case (supra) asserted the power of a court of equity to make an 
election, as to dower, on behalf of an incompetent widow. Section 18 gives 
statutory sanction to such an exercise of equitable powers for the safeguard- 
ing of an insane widow’s rights under section 18. But we are here examining 
into the authority of one who by treaty has been constituted the attorney in 
fact of his absent national. Powers of attorney to represent interested 
parties have traditionally been recognized in the Surrogate’s Court (see 
Surrogate’s Court Act, sec. 231-b). No limitation of this consul’s agency 
is expressed in the treaty save only that he is not to act if the heirs or rep- 
resentatives themselves have appeared in person or by duly authorized 
representatives. The consul’s treaty-created power of attorney is, like any 
similar grant, “‘to be construed according to the natural meaning of the 
words in view of the purpose of the agency and the needs of its fulfillment”’ 
(Porges v. U. S. Mort. & Trust Co., 203 N. Y., 181, 188). It is to be in- 
terpreted in the light of the situation, the parties, the subject matter in- 
volved, and general usages (Restatement of the Law of Agency, secs. 32, 
34, 37). The coverage of the agency must not be so strictly delimited as to 
defeat its very purpose (Matter of McArthur, 173 App. Div., 517, 519). 
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We think the narrowing walls erected by the courts below go far toward 
barring the consul from all! right to do anything effective or practical in the 
interest of his absent fellow-countryman. His commission from his govern- 
ment (and from ours) to “‘appear”’ for Mrs. Zalewski and to ‘‘represent”’ 
her must, in common sense, assign to him duties more helpful and useful to 
her than that of merely standing mute at the bar of the Surrogate’s Court. 

Whatever the word ‘“‘appear’’ may mean in the case of attorneys at law, 
it does not operate to narrow the role of the consul to that of a mere spokes- 
man, powerless without specific instructions, especially when the word 
‘“‘appear”’ is linked in the treaty with the explanatory phrase ‘“‘as if he held 
their power of attorney to represent them.”’ If the consul had definite in- 
structions from his national, he would not need the treaty as his credential. 
If the absent national had communicated her wishes to any “‘duly author- 
ized representative,’’ Article XXIV would be out of the picture. The 
result of the decisions below in this proceeding is to close the doors of the 
court on the consul, unless he can show formal authorization from his 
national, whereas the treaty shows on its fact that the consul is to take 
part in the proceedings only when there is absence of any such formal au- 
thorization running to him or to anybody else (see Matter of Kolodziej, 
153 Mise., 115). 

Finally, we are confirmed in our view that this treaty makes the consul 
more than a mere conservator or protector of property by other articles of 
this 1931 Polish-American Treaty. Articles XX and XXII empower him to 
take appropriate steps toward such conservation and protection, but Ar- 
ticles XXII and XXIII go much farther (as does Article XXIV, which we 
are here construing) by according him the right to ‘‘act personally”’ in 
matters concerning claims for non-support of nonresident minor children 
against a father who is a resident alien, and the right to assert claims for 
workmen’s compensation on behalf of his absent countrymen. On all the 
authorities and precedents, we conclude that this Consul-General is, for 
present purposes, a personal agent of his national, charged with “doing what 
the individual himself might do to defend his interests under the local law 
if he were present and competent” (Harvard Research, supra). 

The order of the Appellate Division and the decree of the Surrogate’s 
Court, so far as appealed from, should be reversed, with costs in all courts 
to both parties payable out of the estate, and the matter remitted to the 
Surrogate’s Court for further proceedings not inconsistent with this opinion. 


LexMAN, Ch.J. (dissenting)—Josef Zalewski died on September 17, 1940. 
In his will he bequeathed the sum of one hundred dollars to his wife Felicja 
Zalewski. Felicja Zalewski is a resident and national of the Republic of 
Poland. The will was admitted to probate and letters testamentary were 
issued to the executor named in the will. The Consul-General of the 
Republic of Poland executed, served upon the executor and filed an instru- 
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ment stating: “I, Hon. Dr. Sylwester Gruszka, Consul-General of the 
Republic of Poland . . . acting on behalf of the surviving spouse of Joseph 
Zalewski, deceased, to wit, Felicja Zalewski, a resident of the Republic of 
Poland . . . do thereby exercise the personal right of election given the 
said Felicja Zalewski, pursuant to the provisions of section 18 and the 
Decedent Estate Law, and do hereby elect, on behalf of the said Felicja 
Zalewski, to take her share of the estate of the said decedent as in intestacy.” 
Thereafter the executor brought proceedings to settle his account and the 
Consul-General appeared and filed objections on behalf of the testator’s 
spouse. His power to “‘exercise the personal right of election given the said 
Felicja Zalewski’? was challenged and the courts below have sustained the 
challenge. 

I concur in the opinion of Judge Desmond in so far as it holds that the 
‘personal right of election”’ given to the surviving spouse of a testator by 
section 18 of the Decedent Estate Law is ‘‘personal”’ only “‘in the sense 
that an election must in each case be a conscious individually made choice 
between the statutory provision and the testamentary provision.”’ I as- 
sume, too, that authority to sign the notice of election may be delegated to 
an attorney in fact by the surviving spouse and that a power of attorney 
in general terms may sufficiently evidence an intention by a widow to ‘‘dele- 
gate the signing of the paper declaring her intention not to take under her 
husband’s will,’”’ at least where it appears that the general power has been 
executed by the widow for the purpose of enabling the attorney in fact to as- 
sert the widow’s personal right of election (Matter of Celanza’s Estate, 308 
Penn. St., 186). Nonetheless, there is no ‘‘conscious individually made 
choice’”’ by a surviving spouse unless that choice is made by the spouse or 
by a person authorized to act in her behalf. The appellant asserts that the 
power to make that choice in behalf of a resident and national of the Repub- 
lic of Poland has been conferred upon him as Consul-General by treaty be- 
tween the United States and the Republic of Poland. The problem pre- 
sented upon this appeal is whether it was the intention of the two sovereign 
states to confer upon the consular officers such power to act in behalf of 
their nonresident nationals. 

The appellant relies upon Article XXIV of that treaty as quoted in the 
opinion of Judge Desmond. The only right or power expressly conferred by 
that section upon a consular officer is ‘‘the right to appear personally or by 
delegate in all matters concerning the administration and distribution of the 
state of a deceased person . . . for all such heirs or legatees in said estate 

. as may be nonresidents and nationals of the country represented by 
the said consular officer with the same effect as if he held their power of at- 
torney to represent them. ...” I agree that the words of a treaty are 
not to be given a restricted technical construction which would impede the 
fulfillment of the purpose of the treaty. 

The purpose of the section of the treaty upon which the appellant relies 
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is clear. To protect the property interests of his nonresident nationals in an 
estate of a deceased person, a consular officer may ‘‘appear” and ‘‘rep- 
resent’’ them in every form of judicial or administrative proceedings. No 
construction of the words ‘‘heirs or legatees in said estate”’ is reasonable 
if it excludes a person who under our law has a right to share in the estate 
under a will or as in intestacy. I cannot, however, find in the treaty any 
indication of a purpose to confer upon a consular officer power to exercise 
in behalf of a nonresident national a “personal election,” i.e., a conscious, 
individually made choice between the statutory provision and the testamen- 
tary provision—nor do I think that by any process of liberal construction 
can the power to “‘appear”’ and ‘‘represent’’ heirs and legatees in the estate 
be stretched to include power to exercise such a choice for one of them. 
The effect we give herein to Article X XIV is not only a ‘“‘sensible and rea- 
sonable”’ one (Hamilton v. Erie RR. Co., 219 N. Y., 343, 353), but is in har- 
mony, also, with the long trend of authority in this country. Discussions 
as to the nature and extent of consular authority to represent nationals in 
our courts usually begin with the case of The Bello Corrunes (supra) decided 
in 1821. That decision was cited by the surrogate in his opinion here, as 
stating ‘‘a familiar principle of law that foreign consular representatives are 
deemed international attorneys in fact for their nationals” (177 Misc., 384, 
386). In The Bello Corrunes the Spanish Vice-Consul could point to no treaty 
provision setting forth his rights; nonetheless he was held entitled, by virtue of 
his office, to the privilege of suing in one of our courts of admiralty for return 
of a ship owned by Spaniards whose very names he did not know. ‘‘A Vice- 
Consul duly recognised by our Government,”’ wrote Justice Johnson ‘‘is a 
competent party to assert or defend the rights of property of the individuals 
of his nation, in any Court having jurisdiction of causes affected by the 
application of international law” (p. 168). A few years earlier Justice 
Story, on circuit, wrote an opinion in Rowe v. Brig (Fed. Cas. No. 12093) up- 
holding the right of a Spanish Consul to defend in court, on behalf of absent 
and unknown Spanish owners, against a claim made by salvors. In 1851 
another federal judge wrote (Robson v. Huntress, Fed. Cas. No. 11971) that 
“the right of a consul to intervene on behalf of citizens of his own country 
who are absent but interested, seems too well established in practice to be 
doubted.”” In Alabama (Carpigniant v. Hall, 172 Ala., 287) the court found 
authority in “the law and comity of nations”’ for allowing the Italian Consul, 
without treaty provision or authorization by his interested nationals, to 
petition for the removal of an administrator who had obtained his appoint- 
ment through fraud. The New York decisions have followed this trend. 
In Matter of Tartaglio (12 Misc., 245, 246) a much-cited case, the court, 
while passing on the right of an Italian Consul to demand and receive for 
his nationals their distributive shares of an estate, wrote that the word 
“defend” in the applicable treaty ‘‘is to be given the broadest meaning, and 
includes the power to maintain affirmatively the rights of the consul’s coun- 
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trymen, and our local as well as federal judiciary must, in obedience to the 
treaty, recognize such rights.”’ The surrogate in that opinion expressed the 
view that ‘‘in the absence of such treaty provisions a foreign consul would 
have much the same power.” 

The power of the consul to bring suits and take positions in court is not to 
be considered as limited to the mere conservation of property or the collec- 
tion of liquidated claims. Numerous decisions uphold his right to stand on a 
broader platform. The leading case of Herman’s Estate (159 Minn., 274) 
affirmed the consul’s right to file objections to a will. In Szabo’s Estate (143 
N. Y. S., 678) Surrogate Fowler, citing Carpigniani v. Hall (supra) wrote 
that he had no doubt as to the Austrian Consul’s right to petition for the 
revocation of letters testamentary issued to another. This court, in Hamil- 
ton v. Erie RR. Co. (supra) while denying a consul’s right to compromise a 
claim of his nationals in an action for negligently causing death, did not 
circumscribe the consul’s activities on behalf of his nationals in a Surrogate’s 
Court proceeding. In Hunko v. Buffalo Crushed Stone Co. (203 App. Div., 
284) a vice-consul was recognized as a proper person to file a claim for work- 
men’s compensation where the widow of the deceased workman resided in 
and was a citizen of a foreign land (for a similar holding, as to a suit under 
an Employer’s Liability statute, see Ljubich v. Western Cooperage Co., 93 
Ore. 633). Consuls have been found qualified to represent alien infants in 
accounting proceedings (Matter of Bristow, 63 Misc., 637; Matter of Os- 
trowski, 160 Misc., 482). No case has been found wherein there has been di- 
rectly passed upon the right of a consul to make a formal election for his 
non-appearing national, but we see no reason why his broad powers should 
stop short of that. The bringing of or defense of a lawsuit, the enforce- 
ment of any claim or the filing of any sort of objection in Surrogate’s Court, 
always involves the making of an election of one kind or another. Our 
courts will as they did in Hamilton v. Erie RR. Co. (supra) protect the absent 
party against any assumption by a consul of power to give away, release or 
sacrifice the absent party’s rightful claims, but no such adverse action by the 
Consul-General is involved here. The situation here disclosed clearly calls 
for more than a mere collecting in for the widow of her legacy and the prop- 
erty set off to her under section 200 of the Surrogate’s Court Act (to which 
exempt property the surrogate held the consul could make claim). The 
consul-general, we think, might well take his stand on the rule as stated by a 
company of recognized scholars in the Harvard Law School’s “‘ Research in 
International Law” (p. 278): ‘‘Inquiry, preliminary intervention and con- 
servatory measures may not prove sufficient to protect the interest of an 
absent, minor or incompetent national of the sending state. In that case 
the consul is entitled by this paragraph to represent such national in pro- 
ceedings before the courts or other authorities of the receiving state, initiat- 
ing and defending actions and in general doing what the individual himself 
might do to defend his interests under the local law if he were present and 
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competent. The consul must of course conform to the local law. While 
in representing his absent national he would be an attorney in fact, he could 
not appear as attorney in law unless a member of the bar of the court before 
which he acts (see Mexico, Law 1859, Art. 10, par. 2).”’ 

The Legislature of this state, in a statute passed in 1936 and which ap- 
plies only to estates smaller than this one, conferred upon consuls much more 
complete power and duties of representation than are here asserted by the 
Consul-General. By that enactment (Surrogate’s Court Act, section 56-a) it 
is provided that when the gross estate is less than $2,000, or a non-resident 
alien’s interest is worth less than $300, service of process on the alien may, 
by surrogate’s order, be made on the nearest consul of the nation of which 
the alien is a national, and any and all other service on the alien, even by 
mailing, may be dispensed with. Service on the consul, says section 56-a, 
‘‘shall be deemed personal service upon such alien within the state.”” When 
so served, the statute says, the consul ‘‘may appear and act on behalf of his 
national in the proceeding unless and until the national shall himself appear 
either in person or by the other duly authorized representative.’”’ While 
section 56-a cannot be applied in this estate, because of the amounts in- 
volved, it is at least an expression of public policy not at variance with the 
result we reach in this opinion. 

In no cited case has a court sustained an assertion of power in consular 
officers to do more than act for the protection of rights granted to their na- 
tionals by law. The courts have drawn back whenever they were asked to 
sanction an exercise of any broader power by a consular officer. Thus, in 
The Bello Corrunes (6 Wheat, 152, 168), the court said: ‘‘A Vice-Consul 
duly recognized by our Government, is a competent party to assert or defend 
the rights of property of the individuals of his nation, in any Court having 
jurisdiction of causes affected by the application of international law. ‘To 
watch over the rights and interests of their subjects, wherever the pursuits of 
commerce may draw them, or the vicissitudes of human affairs may force 
them, is the great object for which Consuls are deputed by their sovereigns; 
and in a country where laws govern, and justice is sought for in Courts only, 
it would be a mockery, to preclude them from the only avenue through 
which their course lies to the end of their mission. The long and universal 
usage of the Courts of the United States, has sanctioned the exercise of this 
right, and it is impossible that any evil or inconvenience can flow from it. 
Whether the powers of the Vice-Consul shall in any instance extend to the 
right to receive in his national character, the proceeds of property libelled 
and transferred into the registry of a Court, is a question resting on other 
principles. In the absence of specific powers given him by competent 
authority, such a right would certainly not be recognized.” 

Again, in Matter of Herman’s Estate (159 Minn., 271) cited by Judge Des- 
mond as a leading case, the court said ‘‘a consul may doubtless take appro- 
priate measures for the protection of the property interests of the eitizens of 
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the country which he represents in cases where they have no other repre- 
sentative and are not present to act for themselves. But he acts merely in 
his official capacity as the representative of his government and not as the 
personal agent or representative of the parties in interest, unless he has been 
given special authority to act for and represent them (citing cases). His acts 
are provisional, and for the purpose of preserving the property and securing 
for his nationals an opportunity to assert and maintain their rights there- 
under. . . . We have been cited to no case and we have found none, holding 
that a consul, simply by virtue of his office, has power to act for and represent 
individual claimants to property so as to foreclose their claims without 
special authority to do so.” 

The exercise of the personal right of election ‘‘ requires the abandonment or 
destruction of an alternative right” (Matter of Hills, 264 N. Y., 349, 353). 
The statute which creates the right of election does not make its exercise sub- 
ject to the approval of the court. It confers absolute freedom of choice on 
the surviving spouse of a testator. Many personal considerations usually 
influence that choice, and no person other than the surviving spouse can 
weigh these considerations. If a consular officer can exercise the ‘‘ personal ”’ 
right of election conferred upon a surviving spouse as if he had a power of 
attorney for that purpose he may destroy the alternative right which the 
spouse whom he represents might prefer and there is nothing in the statute or 
in the treaty which would empower a court to refuse to give effect to the 
choice so made though it might be patently unwise. In this case the bequest 
which is abandoned is small, and perhaps the choice made by the consular 
officer may be wise and would be approved by the court. The Legislature 
has not, however, made the right to reject a testamentary provision depend- 
ent upon its inadequacy, and if under the treaty that right may be exercised 
in behalf of a non-resident national by a consular officer, no restriction upon 
such exercise is expressed in the treaty or can be read into the treaty by fair 


implication. 
The words ‘“‘a consular officer . . . shall . . . have the right to appear 
. . . forall such heirs or legatees . . . as may be nonresidents and nationals 


of the country represented by the said consular officer with the same effect as 
af he held thetr power of attorney”’ are not fairly open to the construction that 
the consular officer may act for them in all matters as if he held their general 
power of attorney. He has the right to ‘‘appear’”’ for them as if he held their 
power of attorney, and under the treaty he can exercise no other right. He 
may be authorized to act as their personal agent so far but no further. He 
may ‘“‘assert or defend the rights of property of the individuals of his nation, 
in any court.’’ He is not authorized to exercise for a national a personal 
choice to take an intestate share of the testator’s estate in lieu of any provi- 
sion made for the benefit of the national in the will. 

LouGHRAN, Conway and THAcHER, JJ., concur with Drsmonp, J.; 
Riprey and Lewis, JJ., concur with Ch.J. 
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REX v. GUENTHER KREBS 
IN THE MAGISTRATE’S COURT OF THE COUNTY OF RENFREW, ONTARIO* 


[October 7, 1943] 


Prisoner of war not punishable at common law for attempting to escape or for doing any- 
thing reasonably calculated to assist in that escape or preserve his liberty. 


Magistrate THoMAS GALLIGAN rendered judgement as follows. 


Two weeks ago this accused was brought before me on a charge of breaking 
and entering and theft and elected for trial before me. On hearing the evi- 
dence I reserved judgment until today. 

There seems to be very little authority in the way of case law for the deter- 
mination of matters of this kind, and although I looked at all the authorities 
available here, I could find nothing exactly in point. 

The accused is a German, a prisoner of war, who was a wireless operator on 
a German merchant ship. He was taken prisoner in 1939. He was confined 
at various places throughout the Empire, the last of these being the camp for 
prisoners of war at Petawawa Military Camp in this County. In July of 
this year he escaped from his confinement and was later re-taken at Horne- 
payne, Ontario. Some time between the morning of July 16th and July 18th 
of this year he broke into a small house or cabin owned by one Herman 
Gould in the Township of Fraser, ate all the food he could find in the house 
and left, taking with him a rifle, a quantity of ammunition therefor, a pouch, a 
watch, a flash light, batteries, a safety razor, a can opener, a jack knife, some 
matches and several articles of clothing. 

All of the articles taken are admittedly articles which would be useful to a 
man who expected to be in the bush for some time. All, in my opinion, can 
reasonably be considered necessaries under the circumstances, with the 
possible exception of the rifle and ammunition, and it is not difficult to think 
of circumstances wherein a lone man, in what is very near to being a wilder- 
ness, would find the rifle and ammunition also necessaries. This is particu- 
larly so when that man is an enemy of the country in which he finds himself, 
and is desirous of escaping from that country. He could not, under the 
circumstances, approach any of the very few settlers in that part of the 
country for assistance, because his full desire was to escape. 

Although it has been represented to me that the onus is on the accused to 
show that the articles taken by him were essential for the purpose of assisting 
him in his escape, the evidence does not show this conclusively. In the 
evidence for the prosecution it is admitted that all the articles taken would be 
articles useful to a man situate as was the accused. 

I believe that I have a right to draw upon my knowledge of the country in 
which the accused found himself in deciding whether or not the accused could 
reasonably consider that the articles taken by him were necessaries. 

It is necessary to realize that the man could not get shelter except in a 
*80 Canadian Criminal Cases (1943), p. 279. 
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clandestine way. He was in part of the country where he might reasonabl; 
expect to meet with dangerous animals, and while, to the denizen of the 
country, bears and wolves may not be considered dangerous, they are so 
considered by those who are without real experience in the bush. Unques- 
tionably the accused was in what is practically a wilderness. He had no 
legitimate means of securing food, clothing, those things which would be 
necessary to provide him with fuel and light when needed, and protection 
against what would be reasonably considered by him danger from wild 
animals in the country in which he found himself. 

It is my opinion that everything which the accused stole from Gould’s 
house or cabin would be necessary, or extremely useful, to the accused in his 
endeavour to escape from Canada. 

It has been suggested to me that once the prisoner escaped from the con- 
finement of the prisoners’ camp at Petawawa he was at liberty. In the case 
of the prisoner, I would think that to say this would be analogous to saying 
that a prisoner in a penitentiary would be at liberty when he had escaped 
from his cell, although still within the confines of the penitentiary. My 
opinion is that the prison of the accused is the domains of the United Nations, 
and until he passed from those domains he could not be said to be at liberty. 
I know of no authorities for this proposition, and have been unable to find 
any. Neither have I been able to find any to the contrary. The proposi- 
tion appears to me to be a reasonable one. Even if the accused were to be 
considered as being at liberty, once he escaped from the confines of the prison 
camp at Petawawa, the question arises as to what are his rights in an 
endeavour to preserve that liberty. 

Our Courts have assumed jurisdiction to try prisoners who are aliens, but 
in cases such as this, where the accused has been brought within the territorial 
jurisdiction of our courts, our courts have been careful to differentiate be- 
tween cases where the alleged offence was committed for the purpose of 
obtaining or preserving liberty and where it was committed for some other 
purpose. 

I have said that I could find no cases exactly in point and my reason for 
saying that a differentiation has been made as above is the observations 
made in Regina v. Sattler, D. & B. 539, at 541, and Rex v. Stevenson, 19 
Howard State Trials 846. Inferentially this proposition is admitted in the 
argument by counsel for the Crown in Regina v. Sattler, and Lord Campbell 
in that case on page 543 says: 

“A prisoner of war committing murder would be triable; but the 
question is what constitutes murder? If a prisoner of war who had 
not given his parole killed a sentinel in endeavouring to escape, would 
that be murder?” 

There is no answer given to the question, but naturally the assumption is 
that the question would not have been asked if His Lordship had not felt 
that the prisoner would not be guilty of murder. 
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In Archbold’s Criminal Pleadings and Practice, 31st ed., at page 11, it is 
stated that the liability of an alien is not clearly ascertained. To the like 
effect is Russell on Crimes, 8th ed., page 106. 

The Molieres case cited to me should be assumed to be authority for the 
proposition that English Courts have jurisdiction to try offences such as the 
accused’s. That case, however, cannot be considered to be authority on 
liability in a case such as this. In that case a French prisoner of war broke 
into a jewellery shop in London and stole certain articles of jewellery. On his 
being brought to trial the learned Trial Judge considered it highly improper 
that he should be proceeded against on the capital charge and directed the 
jury to acquit him of the capital charge. He was found guilty of a lesser 
charge, burnt in the hand and confined to prison used for the confinement of 
French prisoners of war. 

It would appear from the observations of Lord Ellenborough, Chief 
Justice, and by Grose, Justice, in The King v. Johnston, 6 East 585, at page 
593, that the Molieres case cannot be considered an authority. The learned 
Chief Justice in the Johnston case stated that the Molieres case could not be 
considered as being agreed to by the court in the Johnston case and that 
Molieres was guilty of larceny or nothing. The Molieres case seems to show 
that there was some uncertainty as to the right of our courts to deal with a 
prisoner of war as if he were a subject. 

There is nothing that I have been able to find in the references to the 
Molieres case to show whether or not what the accused in that case did was 
for the purpose of facilitating his escape or preserving his liberty. The fact 
that the articles which he stole were articles of jewellery would seem to militate 
against the contention that they were so stolen. However, the Molieres 
case does indicate that our Courts consider a prisoner of war to be in a 
category different from that of a subject committing an offence against our 
law. 

In all the cases, notably in Rex v. Depardo and Regina v. Sattler, a distine- 
tion seems to be made between offences committed by a person for purposes 
of malice or revenge and those committed by a person attempting rightfully 
to preserve bis liberty or to escape from custody from which he has a right to 
escape if he can. 

The only question then is as to whether or not a person such as the accused, 
attempting to escape, or, having escaped, attempting to preserve that liberty, 
is punishable for offences against our law if the acts are reasonably necessary 
or reasonably calculated to facilitate his escape or to preserve his liberty. 

In my opinion—although as I have said I can find no authority directly in 
point—the accused is not punishable at common law for an attempt to 
escape. He is not punishable at common law for doing anything reasonably 
calculated to assist in that escape, and in my opinion the same holds for 
anything done in an endeavour to preserve his liberty once gained. 

This accused owes no allegiance to the Crown. He is an open and avowed 
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enemy of the Crown, a man taken in war and a man who, if it is not his duty, 
may quite reasonably feel that it is his duty to escape from the domains of 
his captor state, and, if he can, return to the state to which he owes allegiance 
and perform his duty to that state. 

Whatever may be finally decided in this matter, my opinion is that a 
prisoner of war is not punishable for anything he may reasonably do to 
escape, or having escaped, to preserve his liberty. My opinion also is that 
what the accused did was done with a view to facilitating his escape. He, 
therefore is not guilty of any crime. 

I may say that I regret that this prosecution was not proceeded with by 
way of indictment so that it could have come in the first instance before a 
Court of Superior jurisdiction. I sincerely hope that my decision will be 
appealed and that in future we will have some binding authority in a case 
such as this. Unfortunately most of the trials in the past have not had this 
particular point for decision, and unfortunately no Court, so far as I have 
been able to ascertain, has taken note of this issue at all. In this regard I 
may refer to the Depardo case where, although the matter was reserved for 
the opinion of the Judges and able argument was advanced to the Court by 
counsel for the Crown and the accused, no judgment was ever given by the 
Court, but the prisoner was—by what authority I do not know—discharged. 

I have come to the conclusion that the prisoner is not guilty and so must 
dismiss the charge. 


} 


BOOK REVIEWS AND NOTES 


Curso de Derecho Internacional Piblico Americano. By Carlos Sanchez i 
Sdnchez. Publicaciones dela Universidad de Santo Domingo, Vol. X XVI. 
Ciudad Trujillo, Republica Dominicana: Montalvo, 1943. Bibliography; 
Index of Names. Pp. xxxiii, 731. 

In this large volume Professor Sanchez offers, as a contribution to con- 
tinental solidarity, an arrangement of American pacts, doctrines, and prin- 
ciples which seem to him to demonstrate that there is a particular structure 
of American international law, culminating in a system of peace or interna- 
tional democracy which is an expression of the conscience of the American 
world (p. xvi). An Introductory Part illustrates the economic factor in the 
American world by a history of Dominican loans from 1869 to 1940 (pp. 
43-77) and American territorial situations by the Dominican-Haitian frontier 
problem (pp. 103-113), which the author thinks can be solved only by an 
international mandate, necessarily held by Haiti, under some Panamerican 
organization, perhaps as for a new Liberia, over the primitive tribe-like 
lowest class of the Haitian population. A history of the formation of an 
American consciousness (Part I) considers in some detail the various Ameri- 
can international conferences, including the three meetings of the American 
Foreign Ministers (at Panama, Sept. 23—Oct. 3, 1939; at Habana, July 21-30, 
1940; and at Rio de Janeiro, Jan. 15-28, 1942); and approves as a Bolivarian 
ideal the project of a League of American Nations proposed by Colombia and 
the Dominican Republie at the Panamerican Peace Conference in Buenos 
Aires, Dec. 1-23, 1926 (pp. 318-323). As positive American public inter- 
national law (Part II), Prof. Sinchez offers (Chap. I) the American method 
of peace, meaning an elastic system adjustable to the political and social 
necessities of each historic moment, for conciliation, codperation, and solidar- 
ity within a Union of American States (pp. 483-487) ; (Chap. II) the Ameri- 
can Doctrines of Washington (Farewell Address), Monroe, Calvo, Drago 
(with the Porter Modification), Tobar, Irigoyen, and Brum; and (Chap. III) 
the pacific solution of American conflicts by mediation, conciliation, arbitra- 
tion, and a permanent supreme court of interamerican justice (p. 687), not- 
withstanding the failure of the Central American Court of Justice of 1908— 
1918. (p.452). The theme of the whole book is presented in the summary 
of the eight great principles of American international law (pp .689-696), from 
the Declaration of the Eighth Panamerican Conference, at Lima, Dec. 24, 1938: 
(1) intervention of one State in the internal or external affairs of any other is 
inadmissible, (2) all differences of an international character ought to be set- 
tled by pacific means, (3) the use of force as an instrument of national or 
international policy is not permissible, (4) relations between States ought to 
conform to the rules of international law, (5) respect for and faithful observ- 
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ance of treaties constitute indispensable bases for the development of pacifie 
relations between States and treaties may be revised only by agreement of the 
parties, (6) pacific collaboration between the representatives of the different 
States and the development of a spiritual interchange among the respective 
peoples tend to better comprehension of the problems of each one and of the 
problems common toall while at the same time facilitating the pacific solution 
of international controversies, (7) economic reconstruction contributes to 
national and international well-being as well as to peace between peoples, and 
(8) international codperation is a necessary condition to the maintenance of 
the foregoing principles. It is difficult to conceive of any theoretical dissent 
from these generalized and beneficent platitudes (though it may be noticed 
that they were embodied not in a treaty but in a Declaration which did not 
have to run the hazards of legislative or public discussion before being ap- 
proved), but there would seem to be no particular in which they may claim 
to be peculiarly American rather than ideals for universal international law. 
It has long seemed to this reviewer that the urge to discover or create a 
special international law for the Americas, aside from the natural (though 
usually unspoken) possible motive of seeming to be a larger toad if the pud- 
dle is smaller, contains a distinct element of danger. It opens the way for all 
the tory nations of Europe, Asia, and Africa to point out that if we of Amer- 
ica have an international law of our own, we have no common legal base 
from which to continue to urge their adoption of the various enlightened 
rules of conduct, including many ideas of freedom, liberty, justice, and de- 
mocracy, which we have through long years and at great cost established in 
principle for ourselves and share in varying degrees with England, the former 
France, Switzerland, the Scandinavian countries and perhaps others, and 
which we all hope and strive to see eventually universally accepted. 
GORDON IRELAND 


Manual de Derecho Internacional Piblico. By Luis A. Podesta Costa. 
Buenos Aires: El Ateneo, 1943. Pp. 524. 


The Professor of Public International Law (since 1919) in the National 
University of Buenos Aires has sought, in this substantial volume of 28 
chapters, to expound as succinctly as possible the institutions of public inter- 
national law. He has arranged the material under nine main headings 
(with some novel subdivisions): Preliminaries, International Structure, 
Objects of International Law, International Relations, Means of Solution of 
International Differences, International Coédperation, International Organi- 
zation, International War and Civil Strifes. The work, with 14 notes and 
no bibliography or alphabetical index, is purposely stripped of contradictory 
opinions, confusing details and unnecessary complications, being in fact (p. 
8) asummary of a more complete work whose publication awaits only finish- 
ing touches of detail. To justify publication of a volume upon international 
law in the midst of a terrible conflagration of humanity the author suggests 
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(p. 10) that, after this war, the civilized countries will have to organize 
afresh their living together, a process made ever closer and more solid by 
material circumstances, but based on antecedent facts and standards, in 
such manner as to discard the spent and useless but to establish firmly 
whatever new principles and rules are available. Treatment of the topics is 
summary and traditional and for the most part uncritical, but mention may 
be made of a few pertinent or, because of their source, especially interesting 
suggestions. The principle of autodetermination if applied in every case 
would give rise to a crowd of sovereignties, which would multiply the causes 
of conflict (p. 33). Diplomatic pressure and threat of force are irregular; and 
there is no right of intervention in the affairs of another state, except (1) by 
a punitive expedition when armed bands cross the frontier and commit dep- 
redations which their own state is unable to suppress, and (2) when resident 
foreigners are attacked simply as such in an upset State (p. 50). The Mon- 
roe Doctrine is but a political expression of a unilateral will; but its essential 
principle of non-intervention, for the strong as well as the weak, should be 
adopted as a normal basis by all, including the American States, in their in- 
ternational relations (p. 55). The air over land or territorial waters is sub- 
ject in principle to the State below it, modified by specific treaties (p. 158). 
The principle of great unfairness, which is a cause for the annulment of con- 
tracts in Civil law, is not applicable to treaties (p. 197); but treaties which 
have become outmoded should be ended or revised by bilateral negotiation, 
not unilateral abrogation (p. 201). Injuries to foreigners should be com- 
pensated on the same basis as injuries to nationals if caused by the con- 
stituted authorities, but not those caused by factions, to citizens of whatever 
nation (p. 202). The European War of 1939 paralyzed the League of Na- 
tions but, whatever the course of future events, it is certain that states can- 
not live in isolation (p. 316). Initiation of war by a surprise attack has 
grave dangers for the rights and duties of third States as neutrals (p. 331). 
In case of occupation of a neutral country by one belligerent, the other may 
consider the theatre of war extended over that territory (p. 340). The tak- 
ing of hostages from invaded populations, as by the Germans in 1914 and 
1939, cannot be considered lawful (p. 365). The territory of a neutral state 
ought not to be used for the transmission of information of interest to the 
belligerents or for espionage (p. 415). The grave abuses of the War of 1914 
were repeated after 1939 when Germany again established war zones of vast 
maritime extent, sinking without notice any ships her submarines found 
therein (p. 455). 
GorRDON IRELAND 


The New Europe. By Bernard Newman. New York; Macmillan, 1943. 
Pp. viii, 568. Maps. Index. $3.75. 
The author of this unpretentious volume addresses himself to the genera! 
reader in the belief that only by the pressure of an informed public opinion 


512 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


can the statesmen at the peace table be made aware of the complexity and 
importance of their decisions. In arousing interest in specific problems, in 
setting forth the human factors relevant to each, and in conveying the im- 
mediacy of the issues involved, Mr. Newman succeeds admirably. His 
equipment for the purpose is perhaps unique. After serving in the British 
Army through World War I, he became a free-lance writer and journalist 
who made a hobby of bicycle tours on the European continent. In the 
course of the fifteen summers preceding 1942 he pedalled along the highways 
and byways of all the countries of Europe and especially those in the East 
that are often neglected by tourists. His activities as a popular lecturer in 
the intervening winters and more recently as a staff lecturer for the British 
Ministry of Information have enabled him to keep closely in touch with the 
feelings and views of the average Briton. As Mr. Newman would be the 
first to admit, this volume is not a documented or critical treatment of its 
subject. Apart from its interest as a piece of reporting, its value for the 
reader lies principally in its revelation of an average point of view that is 
likely to have considerable influence. 

The scope of the book is more limited than its title would suggest. The 
principal emphasis is laid upon the territorial problems of Eastern Europe. 
Separate chapters deal with Poland, the Western borders of the Soviet 
Union, Estonia, Latvia, Lithuania, Finland, Roumania, Yugoslavia, Bul- 
garia, Albania, Czechoslovakia, Hungary, France, Italy, and Germany. 
Poland, Roumania, and Hungary receive the most extended treatment, while 
France, Italy, and Western and Southern Germany are summarily dealt 
with. Each chapter includes a brief historical conspectus, some indication 
of the chief geographical features of the territory, the distribution of the 
population and its ethnic makeup, the changes in national status during the 
present war up to the beginning of 1942, various observations on the char- 
acter of the people and their economic and political habits, and finally an 
itemized list of proposed changes. Each chapter contains several sketch 
maps illustrating the successive boundaries and the location of national 
groups. From internal evidence it appears that most of the book was 
written in the latter part of 1941. 

The main line of Mr. Newman’s argument is that territorial problems, 
often seemingly insignificant in themselves, have been of first importance in 
causing war; consequently international boundaries must be the first subject 
of the peace conference; and they should be tentatively drafted now, while 
disinterestedness is still possible among the two great powers of the West. 
In his preliminary discussion, the author accepts the frontier arrangements 
in effect at the beginning of 1938 as the basic framework that should be 
restored, and the principles of the Fourteen Points and the Atlantic Charter 
as general guides. In his specific recommendations, however, he departs 
from these arrangements and principles in several important ways, notably in 
recommending the cession of East Prussia and Danzig to Poland and of the 
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Sudetenland and part of the Polish Corridor to Germany. He contemplates 
the continuance of a number of small sovereign states in Eastern Europe but 
with a closer correspondence between their territorial and national divisions. 
In determining the latter he applies the linguistic test as the usual criterion 
although he takes some account of historical, economic, and other factors. 
He proposes to make the distribution of nationalities conform to the new 
state boundaries largely by the transference of populations. Sometimes, 
although by no means always, he suggests that plebiscites be first taken, 
either in whole regions as units or district by district. As he considers na- 
tionalism the most dynamic political force in Europe at present he doubts the 
early success of any continental or world-wide international federation and 
proposes instead a pragmatic, gradual approach. 

Many readers will disagree that precedence should be given to the fixing 
of post-war boundaries before the nature of the governments concerned has 
been determined. Such a course emphasizes lines of international cleavage 
rather than the coéperation so badly needed, especially in economic affairs, 
and jeopardizes the hope of creating an atmosphere in which frontiers may be 
regarded as zones rather than as permanently fixed arbitrary lines. Since 
the writing of this book, the attempt of the Polish Government-in-Exile to 
settle the frontiers of the future Poland has illustrated the unfortunate effects 
of following this order of procedure. 

Some of Mr. Newman’s recommendations have a certain unreality because 
of his underestimation of the Soviet Union. Although he may now have re- 
vised his views, the implication of his book is that in settling the boundaries 
of the Eastern European states the decision will rest with Britain and the 
United States. But it becomes clearer every day that those two great 
powers can do little more than concur in, or protest at, the decisions taken 
by the U.S.S.R. in its borderlands from the Baltic through the Balkans. 
Mr. Newman’s proposals of regional federations in Eastern Europe and the 
parcellization of Germany seem to lie beyond the scope of practical politics 
for the Western powers. 

Exception will be taken also to the author’s proposal of transferring popu- 
lations on a large scale in order to tidy up the new frontiers. To forestall 
criticism he explains his own conversion to this method, which he attributes 
to the remarkable improvement in the relations between Greece and Turkey 
since the exchange of their nationals after the first world war. No evil can 
compare with that of another world war, he argues, and “‘it is far more im- 
portant that hundreds of millions of people should not suffer or die than that 
thousands of families should be temporarily inconvenienced.” But does he 
realize that the displacements of population in Eastern Europe outlined in 
his specific programs might well involve fifteen million people? This is the 
total suggested by the reviewer’s computation based on Mr. Newman’s 
data. Moreover, the movements of population that he proposes are in only 
a few cases genuine exchanges; in the rest the economic disruption in the ex- 
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pelling region or the receiving region, or both, would frequently prove dis- 
astrous. The analogy of the exchange of Turks and Greeks is inapplicable 
for another reason. In that instance a barrier of water separated the re- 
patriated groups from subsequent close contact. Among those whom Mr. 
Newman proposes to redistribute in the lands of Eastern Europe, only the 
Italians repatriated from Dalmatia will be kept by an equivalent barrier 
from remingling. 

The chapters dealing with Central and Western Europe cover more 
familiar, though not less controversial, ground; and familiarity is taken for 
granted in the brevity of the treatment. The disputed frontiers are con- 
sidered as local problems, and colonial claims are not discussed except in the 
Mediterranean realm. The proposals for the treatment of Germany lay 
emphasis on the destruction of the war machine, including the breakup of the 
German General Staff, the unilateral disarmament of the Central Powers, the 
dismantling of their armament industries, and the permanent occupation by 
the United Nations of bridgeheads within the German boundaries. 

Mr. Newman does not concern himself with the legal mechanism of ad- 
ministering the post-war world beyond expressing skepticism of any form of 
international organization that might be quickly set up. He foresees a con- 
siderable period of chaos and groping, during which the victorious great 
powers will presumably furnish an international police and relief force. 
The necessity for international agreements as to currencies, the control of 
investment, the industrialization of backward countries, the provision of 
equal access to raw materials and to markets, and other activities directed 
toward full employment and the general raising of the level of living is 
pointed out but not discussed in any detail. 

At once the strength and the limitation of Mr. Newman’s book lie in his 
confidence that most problems can be solved by good will and the generous 
application of energy. 

Dorotuy Goop 


The American Senate and World Peace. By Kenneth Colegrove. New 
York: The Vanguard Press, 1944. Pp. 209. Appendix. $2.00. 
Professor Colegrove has written a forthright indictment of the right of one- 

third of the Senate to reject treaties negotiated by the President. He recog- 
nizes that the Senate minority may be by-passed by executive agreements 
and joint resolutions of Congress, but feels that the possibility of a judicial 
reversal clouds unnecessarily the confidence of other governments in what we 
can do internationally. 

The anomaly of one-sixteenth of our national legislature being able to 
block or emasculate great multilateral treaties is brought out from many 
angles. It is possible for 33 Senators, representing one-twelfth of our people, 
to defeat a treaty. The immense power of a voter in the small states as com- 
pared to those in the large states is graphically illustrated. 
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The book properly rejects the Gillette proposal of treaty approval by a 
majority of the whole Senate as only a slight improvement and argues 
throughout for action on treaties by an ordinary majority of both houses. 
This is the solution which will ultimately prevail. The book demonstrates 
that there is no surviving reason for continuing the dangerous veto power of 
a handful of Senators. Its repeal is difficult, because the same 33 Senators 
can block the proposal of an amendment in the Senate, but the alternate 
method of a constitutional convention called by the legislatures of two-thirds 
of the States is available and the Senate cannot forever defend an anachronism 
which the people condemn. 

Abolishing the Senate veto would at the same time kill the idea that the 
Senate should act as a check on the Executive and remove any excuse on the 
part of the Executive for anything savoring of usurpation. The author 
favors closer relations between the two, but feels that ‘“‘any tendency toward 
permitting the Secretary of State to commit the Chief Executive in debates 
in Congress would be a major disaster to the presidential system. It would 
diminish the prestige of the President and impair his efficient direction 
of national policy.” 

In many places the book brings out the appalling extent to which Senators 
have placed personal hatred of the President, jealousy, patronage hunting, 
and partisanship above the welfare of the nation in dealing with its foreign 
affairs. As one means of counteracting this means of national suicide, 
Colegrove names the sitting Senators whose past records promise obstruction 
or facing both ways in the future peace making. He finds a narrow ma- 
jority for post-war collaboration in the Senate Foreign Affairs Committee 
and lists 45 Senators whose tactics will bear watching when the post-war 
settlements come up. 

The book is a strong statement addressed to a highly dangerous situation. 
If the two-thirds vote for treaties is not quite ‘‘the irreparable mistake”’ of 
the Constitution, as John Hay believed it to be, it is surely the most danger- 
ous clause in it, the one most likely to bring the whole Constitution down in 
the ruins of a Third or a Fourth World War. 

D. F. FLEMING 


Requisition in France and Italy. The Treatment of National Private Property 
and Services. By Maurice K. Wise. New York: Columbia University 
Press, 1944. Pp. 207. Appendixes. Index. $2.75. 

This volume presents a scholarly study of the operation of the power of 
requisitioning private property in France and in Italy down to 1940. It 
comprises an examination of the statutes and administrative decrees which 
gradually enlarged the occasion for and the power of requisition from purely 
military purposes to all types of public purpose, including, under the Act of 
1935 in France, the collateral purpose of checking strikes, a purpose with 
which American public policy is also flirting. The author discusses the oc- 
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casions for requisition, both military and civil, the objects of requisition, 
the nature of private property and services, the procedural requirements for 
bringing the power into effect, and the remedies available to the victim of 
irregular or illegal requisition. 

France was one of the first countries to establish in the 19th century a 
balanced relation between the rights of the individual and the necessities of 
the state. By the enlightened jurisprudence of the Council of State, France 
gave as much protection to private property against improper requisition or 
expropriation as does the Fifth Amendment. But it is somewhat saddening 
to observe that, as the 20th century and the two wars developed, the needs 
and the impositions of the state became ever greater, until a time came when 
very little private property was immune from seizure, and the indemnity, as 
a legal and moral obligation, became somewhat tarnished. Executive price- 
fixing qualified judicial indemnity in ever greater degree, and when nationali- 
zation for social purposes became a public policy, as in the case of arms man- 
ufacture, the traditional protections for private property began to weaken. 

It is interesting to observe that the advent of the Fascist Government in 
Italy did not more seriously impair conceptions concerning private property. 
But in the mere fact that more power was conferred on administrative boards 
and commissions in Italy than in France the individual probably suffered 
greater losses. The market value at the time of taking, which became the 
price criterion for requisitioning in France and which has been the subject of 
so much debate in Washington, is not prominently featured in Italy. In 
both countries the necessities of crisis government had some effect in weaken- 
ing the protections against requisition, although both kept in force the basic 
laws of 1877 and 1865 respectively. What has happened to the institution 
since 1940 is unknown but, judging by the threats of earlier years, optimism 
is not justified. 

The author is to be commended not only for his analysis of the statutory 
development in both countries but for the social comprehension involved in a 
study of private and public relations basic to the existence of western civiliza- 
tion. If the power of requisitioning private property and personal services 
is over-balanced in favor of the state and to the detriment of the individual, 
existing legal institutions themselves are endangered. 

EpWIN BorcHARD 


Canadian-American Relations, 1875-1911. By Charles C. Tansill. New 
Haven: Yale University Press, 1943. Pp. xviii, 507. Index. $3.50. 
This volume deals with Canadian-American relations from the point 

where Professor L. B. Shippee’s earlier study, Canadian-American Relations, 

1849-1874, terminated, and brings the story down to the Reciprocity Treaty 

of 1911. The author has chosen a topical rather than a chronological 

method of presenting his material. He has selected four main subjects for 
detailed analysis: the North Atlantic Fisheries controversy (four chapters), 
the Alaskan Boundary dispute (five chapters), the Fur-Seal arbitration 
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(three chapters), and the movement for Commercial Union (two chapters). 
Other aspects of Canadian-American relations are omitted altogether or 
given the briefest mention, so that the treatment is intensive rather than 
extensive. 

The ground which Professor Tansill covers has been well trodden before 
but, because of his meticulous research into new source materials, his work 
is a real contribution to the literature in this field. He has not only made 
use of the Macdonald and Laurier Papers in the Canadian Archives and the 
State Department papers in Washington but has also had access to the pri- 
vate papers of such leading American figures as Bayard, Choate, Cleveland, 
Theodore Roosevelt, Root, and others. His narrative, and particularly his 
footnotes, are larded with comment and personal observation which il- 
luminate the devious diplomatic processes under analysis. The inside story 
of the Alaskan Boundary Tribunal meetings in London, with an almost play- 
by-play commentary on the leading figures, is of especial interest in illus- 
trating, on the one hand, Roosevelt’s ‘‘big stick”? diplomacy and, on the 
other, the British dilemma when confronted with a conflict between Ameri- 
can imperialism and Canadian nationalism. In this case the Canadians, 
clothed in the thin dignity of the under-dog, appeal more by their helpless- 
ness than by the justice of their claims. 

Now that economic collaboration between Canada and the United States 
has found new meaning and scope in a joint war effort, it is instructive to 
read of the prolonged and vain efforts to achieve Commercial Union and 
Reciprocity during the period covered by this volume. Professor Tansill 
has devoted less space to the story than it perhaps deserves, and has not 
sufficiently related the purely North American aspects of the movement to 
the wider American-Canadian-British relations. The rise of the British 
preferential system is a part of the whole story but little developed here. 
The timorous nationalism in the Canada of the end of the century could be 
more easily frightened by the possible results of close codperation than would 
be possible today. 

Perhaps worth mentioning, as an example of North-American neutrality 
in a European war involving North American powers, is the author’s ref- 
erence to the agreement between the Hudsons’ Bay Company and the Rus- 
sian-American Company by which their joint possessions along the North- 
west Pacific coast, with the consent of the two Governments concerned, were 
neutralized during the Crimean war. Britain and Russia allowed this por- 
tion of their territories to remain outside the general conflict. 

F. R. Scorr 


Papers Relating to the Foreign Relations of the United States: The Paris Peace 
Conference, 1919. Vols. III and IV. Published by the Department of 
State. Washington: Government Printing Office, 1943. Pp. iv, 1062; 
iv, 880. Indexes. $2.00 each. 


Following the appearance in 1942 of the first two volumes on the Paris 
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Peace Conference of 1919,! publication by the Department of State of the 
third and fourth volumes in this series provides additional valuable material 
on the problems of peace making after a world war. In the two new volumes 
directories (of personnel) take up about 150 pages, minutes of plenary ses- 
sions of the Preliminary Peace Conference about 250 pages, minutes of 
plenary sessions of the Peace Congress 32 pages, minutes of the meetings of 
the Powers with Special Interests 20 pages, minutes of the meetings of the 
Council of Ten (Jan. 12 to June 17) more than a thousand pages, and minutes 
of the meetings of the Council of Foreign Ministers about 350 pages. In 
some instances, where texts of documents are not completely reproduced, 
there are cross references to other printed sources. 

President Wilson expressed the view that this was, in a sense, the ‘‘supreme 
conference in the history of mankind” (Vol. III, p. 165), one whose members 
were ‘“‘not representatives of Governments, but representatives of peoples”’ 
(Vol. III, p. 178). At the initial session of the Preliminary Peace Con- 
ference President Poincaré told the assembled delegates that ‘‘What gives 
you authority to establish a peace of justice is the fact that none of the 
peoples of whom you are the delegates has had any part in injustice” (Vol. 
III, p. 159). 

Before the Conference were questions, among others, of representation 
(including that of the representation of women), of publicity to be given to 
the discussions, of boundaries and frontiers, of reparation (including restitu- 
tion in kind), of forcing German compliance with the armistice terms, of 
possible discussions with Soviet Russia, of disposing of private property of 
enemies, of arranging trusteeships for backward peoples, and of devising an 
international organization which some thought would bring about, in the 
language of a Panamanian spokesman, ‘‘the birth of a positive international 
law’ (Vol. III, p. 304). That there was sharp disagreement on some of 
these matters was, of course, known long before the appearance of these pub- 
lished records. On one occasion, when discussing the question of mandates, 
in the Council of Ten, President Wilson observed that he ‘“‘had been accused 
of being a hopeless idealist, but . . . he never accepted an ideal until he 
could see its practical application” (Vol. III, p. 788). On another, when the 
discussion related to military and naval terms to be imposed upon Germany, 
M. Clemenceau said he thought that to put a question as President Wilson 
had just done would be putting it “‘in an academic, theoretical, and doctrinal 
light”’ (Vol. III, p. 974). 

The essential nature and form of international law became the subject of 
discussion (Vol. IV, p. 575) in connection with rules of prize law and proposed 
treaty clauses concerning the finality of national prize court decisions 
(Vol. IV, pp. 482, 563-64, 573, 575). Among the matters of substantive 
international law which received attention were those relating to belligerent 
rights as to private property in general (Vol. IV, p. 465) and particularly as 

1 Reviewed in this JouRNAL, Vol. 37 (1943), pp. 535-536. 
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applied to enemy-owned cables (Vol. IV pp. 226-28, 254, 466-70, 483-500), 
Holland’s alleged violation of neutrality in allowing transit rights to Ger- 
mans (Vol. IV, pp. 731-2), the effect of war upon preéxisting international 
agreements such as the Act of Algeciras (Vol. IV, pp. 128, 181), the retention 
of enemy hostages (Vol. IV, pp. 636-37), and German claims in the Antarctic 
(Vol. IV, pp. 555, 565). There were complaints from the Germans because 
of the continuance of the blockade and the non-return of Germans whom the 
Allies held as prisoners of war, and, on the other hand, various statements on 
such matters as the scientific destruction by the Germans of theindustries of 
France (Vol. III, p. 976.) and mistreatment of prisoners whom the 
Germans had taken (Vol. III, pp. 470-71, 479, Vol. IV, pp. 631-32). 

Parallels between the situation which peace makers faced in 1919 and that 
which will confront the leaders of the United Nations at the end of the current 
war do not require extended discussion. It is to be hoped that the remaining 
volumes on the Paris Conference will soon be available. 

RoBert R. WILson 


Documenis on American Foreign Relations, July 1942—June 1943. Edited 
by Leland M. Goodrich and Marie J. Carroll. Boston: World Peace 
Foundation, 1944. Pp. xxxv, 735. $3.75. 


It is difficult to see how any student of the foreign policy of the United 
States and its role in the family of nations could well get along without this 
excellent compilation of documents. It is true that subscribers to The De- 
partment of State Bulletin have already had access, and that, too, week by 
week, to nearly 53 percent of the material presented in the 706 pages of this 
text, but here even that material has been made more readily accessible by 
its convenient arrangement under topical headings and its integration with 
a mass of other relevant documentary material garnered from a variety of 
sources, such as, to mention only a few, the Congressional Record and other 
Congressional publications, the Federal Register, the Office of the Secretary 
to the President and other governmental agencies, and the New York Times 
and other periodicals. 

The documents have been arranged under the following twelve main 
headings: Principles and Policy; Defense and the War Effort; The Axis 
Powers; The United Nations; The Western Hemisphere; Eastern Asia and 
the Pacific Area; Europe, Africa and Western Asia; Trade and Finance; 
Transportation and Communications; Treatment of Persons; The Depart- 
ment of State and the Foreign Service; and International Organizations. 
There are many well-chosen sub-heads under each main heading. One or 
two of the documents antedating the period covered (such as the Final Act 
of the Inter-American Conference of Police and Judicial Authorities), which 
were not available for inclusion in the preceding volume, are included here. 

It is a pity that no official source (instead of even such reliable unofficial 
sources as the Christian Science Monitor and the New York Times) was 
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available for such important items as President Roosevelt’s remarks inter- 
preting the results of the Casablanca Conference, President Roosevelt’s 
remarks concerning Anthony Eden’s visit to Washington, President Roose- 
velt’s statement concerning the employment of aliens, French High Com- 
missioner Admiral Robert’s note to Secretary Hull, and Ambassador Stand- 
ley’s statement on American aid to the Soviet Union. 

Among the topics of special interest to readers of this JouRNAL which are 
covered by the documents are: trading with the enemy; treatment of enemy 
aliens, enemy property, prisoners of war and interned civilians; punishment 
of war criminals; alleged violations of the laws of war (including the opinion 
of the United States Supreme Court in the saboteur cases); relinquishment 
of extraterritorial rights in China; the service of nationals of one country in 
the armed forces of another country (16 executive agreements) ; jurisdiction 
over criminal offenses of the armed forces; detail of United States officers to 
assist the Governments of the Latin American Republics in military and 
naval matters; and foreign fund controls. There is also documentary cov- 
erage of the basic principles of collaboration of the United Nations, lend- 
lease operations, OFRRO and UNRRA, the United Nations Conference 
on Food and Agriculture, and the Casablanca Conference. Included like- 
wise are the chief relevant statements of Churchill, Stalin, Giraud, and de 
Gaulle and the memorable address of Madame Chiang Kai-shek to the 
House of Representatives. 

The editors have supplied scholarly head-notes under many of the head- 
ings giving the background of the documents printed thereunder and il- 
luminating footnotes (even a definition of a ‘‘zoot suit’’ on page 446) as 
well as appropriate footnote references to relevant items in preceding vol- 
umes of the Documents. The index is exceptionally good. 

HERBERT WRIGHT 


S. O. Levinson and the Pact of Paris. By John E. Stoner. Chicago: Uni- 
versity of Chicago Press, 1943. Pp. xvi, 368. Documents. Index. 
This work should be made compulsory reading for all students of inter- 

national law and organization. The processes by which international 

institutions and international law come into existence have been grossly 
neglected by students of the law, in particular the processes whereby multi- 
partite conventions for the creation of new institutions and the establish- 
ment of new principles are conceived, promoted, and adopted. We have one 
other study of such an incident, in the fascinating first chapter of Asher 

Hobson’s monograph on the International Institute of Agriculture, but that 

is a much briefer treatment. Whether one believes the Pact of Paris to be 

a very valuable or a very dubious contribution to progress in international 

law and order—this reviewer leans toward the latter view—the present 

volume gives a penetrating picture of the elements which led to its conclu- 
sion. Those elements include general historical forces, both economic and 
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social, more special political factors in the international sphere and in individ- 
ual countries, and above all factors of personality and personal motives, 
particularly those of some twenty or thirty Americans in various walks of 
life. Few of these are sufficiently free from pettiness and selfishness to be 
wholly admirable, and the fantastic mixture of diabolical technique and 
saintly aim in Levinson himself is almost overwhelming. One knew, of 
course, that the improvement of our international legal and political struc- 
ture depended largely on the codrdination of just such factors, many of 
which in themselves were mainly selfish if not wholly cynical. But such a 
glaring exposure of the process as Dr. Stoner has given us here—under Pro- 
fessor Quincy Wright’s direction—is more than a little frightening. If it 
does not make us despair of seeing anything good come out of the activities 
of the Churchill-Roosevelt-Stalin trinity in the present situation, not to go 
further down the scale, at least it has infinite light to throw on the many be- 
wildering facets of the problem. 
Pr. 


NOTES 


The Thomistic Conception of an International Society. By Gerald F. 
Benkert, O.S.B. Washington: Catholic University of America Press, 1942. 
Pp. xii, 193. The author of this dissertation has done a valuable service in 
seeking to apply the philosophical teachings of St. Thomas to the problems 
of international organization with which the world is now confronted. Not 
content with adding one more to the numerous studies already made of the 
scholastic doctrine of the ‘‘right of war,’ he has sought to draw from the 
moral principles of Thomistic philosophy definite and concrete conclusions 
with respect to the nature and functions of a society of states under the con- 
ditions of the present day. Starting with the teachings of St. Thomas upon 
man, society, and the state, and guided by Francis de Vitoria and other later 
Thomists, the author builds up the conception of an international commu- 
nity, a Christian commonwealth, whose purpose is to maintain and to 
promote the mutual welfare of all its members. There must be “authority” 
in the international society, authority which, in the words of Vitoria, resides 
“in the common accord of the associated nations.”’ Judicial institutions are 
needed; but they are not enough. There must be the power to legislate, 
“to direct the activities of the members of the society of states to the uni- 
versal common good by means of law’’; and there must be coercive power to 
enforce the law, taking shape in sanctions. ‘‘Sovereignty”’ is put in its 
proper place, the right of the state to promote the interests of its own people, 
but subordinate to the common good of the international community. Na- 
tionalism and internationalism are reconcilable when each operates within 
the field appropriate to it; their specific ends and functions supplement rather 
— oppose each other; and both are elements of an “integral political 
order.”’ 

C. G. FENWICK 


No Nation Alone. By L. R. Fike. New York: Philosophical Library, 
1943. Pp. 96. This little book outlines a plan for world organization 
based on the idea of a humanitarian business enterprise. This is not sur- 


| 
| 


522 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


prising because Lt. (j. g.) Lewis R. Fike, the author, is a lawyer especially 
interested in agricultural coédperatives. His plan sets up a ‘‘ World Security 
Institute’? composed of seven commissions which shall control all of the 
relations between nations. The Hearing Commission corresponds roughly 
to the present Court for International Justice and would have control of 
legal problems. The Military Commission would have the policing func- 
tion to enforce the orders of the Hearing Commission, and would maintain 
armed forces for that purpose. The other five commissions are designed to 
handle all those troublesome problems of economics, finance, and minorities 
which may cause symptoms of war. Specifically these commissions would 
be empowered to regulate the commerce between nations, to dominate all 
the world currencies so as to keep them in balance, to take over any disputed 
territory, or to assign such territory to a certain country, and to carry out 
many other useful and important functions. The only trouble with this 
interesting analysis is that it is politically entirely unrealistic. It is fanciful 
to think that in the near future the big four nations are going to turn over 
their entire armed forces to such an Institute and give up the control of their 
national defense to any international groups. Neither are the big four 
nations, least of all our own, going to submit to the economic planning 
envisaged in a bureaucracy which would tell a nation how much of what it 
may produce and export, and set the prices to be obtained. There are many 
wise and interesting suggestions in this book but there would not seem to be 
the slightest possibility that any great part of the plan could actually be 
adopted. 
Puitip C. Nasu 


Lend-Lease: Weapon for Victory. By E. R. Stettinius, Jr. New York: 
The MacMillan Company, 1944. Pp. xiv, 331. Appendices. Index. 
$3.00. This book, written by the author while Lend-Lease Administrator 
and before his appointment as Under-Secretary of State, is essentially an 
account of Lend-Lease operations. The legal, moral, constitutional, and 
international aspects of the problem will receive much attention in the future, 
both from the statesman and the scholar. Mr. Stettinius has wisely limited 
his observations to the here and now. He assumes Lend-Lease to have been 
essential to our interests and security before we entered the war, to be ab- 
solutely essential to victory, and to be an important part of the economic 
warfare we are waging against the Axis powers. He does not argue these 
points and thus saves himself and the reader much difficulty. 

As a background to the discussion, the author has described our policy 
under the ‘“‘cash and carry” provision of the so-called Neutrality Act, the 
effect of Dunkirk and the fall of France on our security, the implications of 
the destroyer-base agreement, the provisions of H.R. 1776 and the debate 
on Lend-Lease, together with the final enactment of the law. 

Describing our course while fulfilling the function of the ‘‘arsenal of de- 
mocracy,”’ Mr. Stettinius has shown how Lend-Lease aid began and how 
seven billions of dollars were set to work in behalf of ourselves and of the 
anti-Axis powers. Planes and trucks were sent to China. The effect of 
Germany’s attack on Russia is set forth. British and American action in 
getting Lend-Lease materials through the sea and air lanes was a grand 
effort, nobly conceived and effectively executed. Then came Pearl Harbor, 
which changed the legal and diplomatic basis of our participation as well as 
the form and procedure of our contributions. 

The substance of the volume, however, lies in Part IV, which is entitled 
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“The United Nations.”’ Herein the author deals with Lend-Lease materials 
destined to Japanese defeat, supplies sent the Soviet, the Administrator’s 
visit to war-time Britain, reverse Lend-Lease, combined operations, and the 
stake of the United States in Lend-Lease. Starting the volume with the 
formula ‘ pattern for victory,” the author concludes by regarding Lend-Lease 
as a ‘“‘weapon for victory.”’ 

The problem of a short review of a “landmark” book is the selection of 
those subjects which might be of outstanding interest or which might pro- 
vide a basis for discussion. The author has served, figuratively speaking, 
pure steak to his reading public, with all bones and foreign material removed. 
Dealing with operations, and with facts and events, rather than with policy 
and theory, it is essentially a volume which has grown out of the experience 
of the author, and therefore is not to be discussed or appraised in the manner 
of books based on ‘‘footnote” research. In his several appearances before 
the committees of the Congress conducting hearings on Lend-Lease appro- 
priations, Mr. Stettinius has eloquently elaborated his theories on Lend- 
Lease and has resolutely defended Lend-Lease policies for the Administra- 
tion. His leading contribution and interest are to be found, however, in 
administration; in Lend-Lease as in other matters of government, “that 
which is best administered is best.”’ 

To the reviewer the most significant portions of the book are those which 
deal with the concept and practice of Lend-Lease as an instrument of na- 
tional policy, whether we were neutral or at war; the initial distribution of 
materials; the sending of supplies to the Soviet Union; Lend-Lease in reverse; 
and aid to the governments-in-exile and the undefeated, but occupied coun- 
tries. 

In breaking down the Lend-Lease materials from the beginning to the 
middle of 1943, as regards commodities and countries, the author reveals 
concretely the nature of Lend-Lease transactions. Almost 13 billions of 
Lend-Lease aid was expended during this period, and about half of it was 
devoted to essentially military materials, while the residue was spent on 
raw materials and industrial equipment, food and other agricultural prod- 
ucts, and shipping, ship repairs, factories and other services. This, he ad- 
mits, “‘is a lot of money.”’ Have we got our money’s worth? The total 
impact of Lend-Lease on our economy is relatively small, varying as to 
commodity or service. Its dividends have been great. Had Britain gone 
under, Hitler isolated Russia, Japan completed her conquest, and we been 
left alone in this hemisphere, and had the Axis dominated the world, we 
— a picture, says the author, of what would have happened without Lend- 

ease. 

In conclusion, in establishing Lend-Lease as one measure of American 
collaboration, and as a weapon for victory, Mr. Stettinius describes it as the 
basis of post-war economic collaboration, especially under the conditions 
set forth in Article VII of the Master Lend-Lease Agreement. This Article 
is as basic in the economic freedom of the world and in the relations of the 
free national economies as are the economic sections of the Atlantic Charter 
and other fundamental instruments of the peace which is to come. 

Problems remain which are beyond the author’s present interest. How 
shall Lend-Lease be adjusted and liquidated? Shall we ask payment in 
full? Shall we exact the “pound of flesh’? Shall we ask for a partial 
settlement? Or shall we cancel the entire transaction? Clearly, the out- 
side world will be united in not admitting any moral obligation to repay the 
United States in respect of Lend-Lease transactions. Should we ask for the 
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return of such remaining goods as we want and need, and cancel out the rest? 
Should it be a bargaining weapon for a privileged economic and political 
position for the United States? If nations repay, with what will they com- 
pensate us? 

Lend-Lease seems to raise as many problems for the future as it now solves. 
Perhaps Mr. Stettinius, then as now, will be in a position to point the way 
of national interest, international codperation, economic security, and politi- 
eal stability. All these and more are bound up in this great concept. For 
this definitive account, the official and unofficial, the public and private, 
individuals and groups concerned with the war and the peace are under 
deep obligation to the author. 

CuHarLes E. Martin 


War and Peace Aims of the United Nations. Edited by Louise W. Holborn. 
Boston: World Peace Foundation, 1943. Pp. xv, 730. $2.50. United 
Nations Agreements. Edited by M. B. Schnapper. Washington: American 
Council on Foreign Affairs, 1944. Pp. xxx, 376. $3.75. Symposium on 
Post-War Problems. Philadelphia: American Philosophical Society, 1943. 
Pp. 77. $1.00. Three recent contributions to an understanding of postwar 
international reconstruction deserve a place on the shelves of the expert and 
the citizen alike. Two are highly useful documentary collections, one a 
symposium covering a wide range of political, economic, and social problems. 
The title of Miss Holborn’s volume exactly states its contents. The period 
covered runs from September 1, 1939, to the end of 1942. The documents 
included are all official statements, international treaties, and agreements, 
unilateral declarations, and other governmental statements, and statements 
of responsible government officials. The quotations vary from two or three 
lines to a dozen pages and are carefully cited and cross-referenced. Over 
half of the book is devoted to the United States and the British Common- 
wealth; nowhere else, however, is there available in English as full a record 
for the Union of Soviet Socialist Republics, China, the Occupied Countries, 
and the Latin American Republics. Two useful appendices include state- 
ments of war and peace aims by the churches and by political parties in the 
United States and Great Britain. The useful headnotes give an abbreviated, 
almost elliptical, statement of governmental structure and a record of major 
war events for each country; they might well have been expanded both in 
number and content. No other volume is likely to supplant this one, how- 
ever, as a useful reference work on wartime statements as to what the United 
Nations are seeking to achieve from victory in the postwar world. 

More restricted in scope (to official inter-governmental agreements), but 
more complete in detail, Mr. Schnapper’s volume covers the war period to the 
end of 1943. Carefully referenced and cross-indexed, it is a definitive and 
invaluable collection for everyone concerned to know how the structure of 
postwar international organization is being forged during wartime. The 
fourteen pages in the subject index run from aeronautical coéperation to 
western hemisphere coéperation ; agreements relating to twenty-five “ going”’ 
international administrative agencies are included. For most of the agree- 
ments brief headnotes and footnotes serve as links to the course of events 
out of which they were forged. The volume underlines the fact, as Arthur 
Sweetser points out in a brief foreword, that ‘‘the United Nations [are] on 
the march to some kind of new world association and integration.”” The 
progress already made in that direction, portrayed in the actual agreements 
now in force among the United Nations (some concluded since this volume 
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was published) is a lesson both of hope and of the practical capacity of lead- 
ers in many countries for democratic Realpolitik. 

The eleven papers read before the American Philosophical Society by 
Americans and Europeans cover a wide range of topics, some detailed and 
domestic, others general and international, in scope. From ‘‘ Panama Canal 
Revenues and Finances” to ‘‘The Problem of Self-Determination”’ the 
authors discuss various facets of postwar problems historically and analyti- 
cally. All the papers are rich in insight, in the portrayal of the implications 
as well as the data of the issues treated—race and population, nutrition, 
monetary stabilization, sovereignty of small states, economic postwar plan- 
ning in both its transitional and long-range aspects. The volume is sig- 
nificant more for the experience and reputation of the individual authors in 
their special fields than for its coherent unity of outlook or approach. 

PHILLIPS BRADLEY 


Czechoslovakia in European History. By 8S. Harrison Thomson. Prince- 
ton: Princeton University Press, 1943. Pp. 390. $3.75. The history of 
the Czechoslovak Republic and its origins, as well as the legal status of the 
present Czechoslovak Government-in-exile, offer a tempting opportunity 
for discussion from both the constitutional and the international law stand- 
points. It is a field still largely unexplored except by propagandists lacking 
objectivity. Undoubtedly it is too much to expect Mr. Thomson to deal 
definitively with problems of importance to international and constitutional 
lawyers. As a history for the earlier periods the work is satisfactory, al- 
though necessarily rather general. When, however, we come to recent 
political history and the twenty-year vicissitudes of the Republic, there is an 
absence of sources which should not have been overlooked. As to Masaryk’s 
pre-1914 attitude, the first President’s own works are very revealing but 
no adequate use of them has been made. Pekar’s critical study of Masaryk’s 
philosophy of Czech history is not referred to. Dr. Albin Bréf’s chapter on 
Masaryk in Bréf’s memoirs is not mentioned. Denis, the French historian 
of Bohemia, has an interesting criticism of Masaryk’s ‘‘realism,’’ but Mr. 
Thomson does not seem aware of it. As for the years from 1914 to the 
present, Mr. Thomson has clearly made use only of governmental sources. 
The result is an incomplete and at times a misleading picture. 

CHARLES PERGLER 


British Economic Interests in the Far East. By E. M. Gull. New York: 
Institute of Pacific Relations, 1943. Pp. viii, 272. Index. $3.00. 

British Far Eastern Policy. By G. EK. Hubbard. New York: the same, 
1943. Pp. xii, 97. Appendices. Index. $1.25. 

These two books by British authors on the concerns of the British in the 
Far East were prepared independently and can be read without reference to 
each other; as they supplement each other nicely they can also be read to- 
gether, however. Mr. Gull’s book is a treatment of economic interests. He 
states in the Foreword, however, that his purpose is to provide a background 
for an understanding of government policy. With a high degree of skill he 
guides the reader through a maze of factual detail. Mr. Hubbard’s book is 
an analysis of government policy. That policy has pivoted, he finds, upon 
the preservation of China’s integrity, not from any altruistic motive but 
because it has accorded with British interests. 

Both books follow a familiar pattern. They trace developments histori- 
cally from the pre-treaty period into that which followed the attack upon 
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Pearl Harbor. The scope of each is the Far East as a whole, but both deal 
primarily with China. This is accounted for in part by the magnitude of 
British interests in that country and in part by the clash of interests there 
that led to war with Japan. 

Each author writes from a vantage point that suggests that he may well 
have something to say. For many years Mr. Gull, as he indicates in the 
text, served as Secretary of the British Chamber of Commerce at Shanghai. 
Mr. Hubbard is Far Eastern Research Secretary of the Royal Institute of 
International Affairs. The American sponsorship of the two books further 
suggests that the books have met rigid tests of sound scholarship and 
objective analysis. They nevertheless leave the impression that they are 
British books on British subjects by British authors, and they smack of a 
British flavor; they are, of course, none the less savory on that account. 

Unavoidably or not, they build a case. Mr. Hubbard, for instance, points 
to two occasions when an American démarche came just too late to stiffen 
resistance when Great Britain, in imminent danger of attack, gave way to 
pressure from Japan. On July 24, 1939, Great Britain concurred in the 
Craigie-Arita formula which came dangerously near to recognizing Japanese 
belligerent rights in North China. Two days later the American Govern- 
ment gave notice of its intention to terminate its commercial treaty with 
Japan. The agreement to close the Burma road was made public July 18, 
1940. One week later the United States restricted the export of essential 
war materials to Japan. Had Great Britain had the support of the American 
action before rather than after these critical junctures it might well have 
successfully resisted the pressure from Japan. In like vein Mr. Gull points 
out that he could find no greater disposition on the part of the United 
States before the Washington Conference to dissociate itself from the treaty- 
port system than Great Britain had shown. By building a case in support of 
British policy in the Far East, these books demonstrate, however, that such 
a case can be built. 

RaupH A. NoREM 


The Idea of Nationalism. By Hans Kohn. New York: Macmillan, 1944. 
Pp. xiii, 735. Index. $7.50. Nationalism, one of the most troublesome 
phenomena of our contemporary civilization, has received a great deal of 
attention. Everywhere, to a growing degree, it has decisively influenced 
the political, economic, and cultural life of all men. Yet so far few books 
have attempted to trace comprehensively the rise of the idea of nationalism, 
to analyze its content, and to discuss its world-wide implications. Kohn’s 
contribution is the best and most exhaustive research into the origins of 
modern nationalism, covering the subject from the days of the Hebrews and 
Greeks to the eve of the French Revolution. The emphasis is not laid upon 
events, which are for the most part well known, nor upon the accumulation 
of complete evidence, but upon their interpretation and evaluation in the 
chain of history. In the infinite number of occurrences, in the endless com- 
plexity of the interaction of causes and effects, personalities and conditions, 
passions and accidents, many tendencies and trends can be discerned which 
integrate history into a comprehensible pattern. Nationalism as one of these 
elements is analyzed by Kohn, using a comparative method. ‘‘Only com- 
parisons of different nationalisms all over the earth will enable the student 
to see what they have in common and what is peculiar to each, and thus 
allow a just evaluation.” 

Kohn is not only an able historian. The master of several foreign lan- 
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guages, he has utilized an impressive number of studies of nationalism in 
various languages, synthesizing them and evaluating them in ‘“‘ Notes”’ of 
131 pages. His work is based on wide research. It corrects many minor 
errors of other writers and presents a clear and straightforward picture of 
its subject. In short Kohn has fulfilled his self-appointed task not only 
with vividness, sensitiveness, and deep truth, but, one must note, with a 
magnificent virtuosity in the management of his material. His is the best 
study of the ideological roots of nationalism available in English or in any 
other language. 
JOSEPH 8. RouceKk 


Searchlight on Peace Plans. By Edith Wynner and Georgia Lloyd. New 
York: Dutton, 1944. Pp. ix, 532. Pictographs. Maps. Glossary. In- 
dex. $5.00. The object of this book is ‘“‘to present an unbiased survey of 
plans for a governed world so that those who want supra-national organiza- 
tion may examine existing plans and support their choice with full knowledge 
of its advantages and disadvantages as compared with other possible meth- 
ods.”’ Ina large measure this purpose is achieved with the outlining of the 
essential features of some two hundred specific proposals to unite the na- 
tions. A brief Part I defines the basic issues involved in the problem of 
international organization. Part II, endeavoring to demonstrate that there 
is ‘nothing new under the sun,” presents an amazing variety of plans from 
1306 to 1914, including, among many others, the ideas of Hugo Grotius, 
William Penn, Jeremy Bentham, Napoleon Bonaparte and Simon Bolivar. 
Part III sets forth uniform charts of modern theoretical plans such as those 
of Rosika Schwimmer, Clarence Streit, S. R. Chow, James T. Shotwell, and 
others, and gives the official text of many documents such as the Atlantic 
Charter and the Moscow, Teheran, and Cairo Declarations. Parts IV and 
V describe briefly the various practical attempts at a governed world; the 
evolutionary stages thereof are effectively highlighted. Many valuable 
charts of existing confederate and federal constitutions are furnished. Un- 
fortunately, ‘‘The International Law of the Future—Postulates, Principles 
and Proposals,” appearing in the April issue of this JouRNAL, was not pub- 
lished in time to be mentioned in this encyclopaedic volume. Each plan is 
synopsized in non-technical language in textbook fashion, but in many 
cases the source material is given so that the interested reader can easily 
discover the details for himself. Purposely, very little critical comment is 
offered by the authors, but, with its well prepared index, the book is an ex- 
cellent and convenient tool for a quick comparison of the various peace plans, 
and can be of great service for the possible integration of their better features 
into a comprehensive whole. It is definitely a worth-while contribution. 

ALBERT E. KANE 


Summary of Congressional Proceedings of general interest compiled from the 
Congressional Record of the United States of America. Toronto: Oxford 
University Press, 1944—. Vol. I, No. 1, September 1943-January 1944. 
Pp. vi, 146. Appendix. $1.50. This is a new publication, intended to be 
issued quarterly, designed to parallel the Journal of the Parliaments of the 
Empire (same publisher), and to give a summary of the proceedings of gen- 
eral interest in the Congress of the United States of America. It is based 
on the idea that such a summary would be useful to Parliamentary repre- 
sentatives of the English-speaking democracies. In this first number ma- 
terials are included dealing with coéperation for world peace, the Moscow 
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Conference, ratification of treaties, and one or two other items. The Ap- 
pendix contains information on the organization and functions of the Con- 
gress, resolutions introduced in the Senate, and other matters—national 
and international, official and unofficial. If the principle underlying the 
Interparliamentary Union is sound, as it would seem to be, such a publica- 
tion should be justified and prospectively most useful to the Empire par- 
liamentarians. It might also be useful to citizens of the United States, 
both in rescuing them from the enormous bulk of the Congressional Record 
and in letting them see how they look to other people(s)! Perhaps the 
anonymous Editor will not resent a few words of caution, however. If he 
selects only matters of foreign or British interest he may give a very false 
picture of the proceedings of the Congress. If he indulges in sub-headings 
too freely (p. 96, e.g.) he may give misleading impressions. And if he 
makes use of too many private documents or opinions (pp. 141, 142) he may 
be still more tendencious. Apart from such variations this should be a very 
interesting publication. 
&. ®. 


The Soviet Far East. By William Mandel. New York: The Dial Press, 
1944. Pp. 158. Maps; tables; appendixes. $2.50. It has been a matter 
of common knowledge that the Soviet Union has expended superhuman 
efforts, material, and equipment during the past three years to industrialize 
the Soviet Far East. Especially has it been active in cultivating the hinter- 
land of Siberia and adjacent areas and in making it a source of supply of 
agricultural food products. On the basis of all available reports it seems 
that, even during the past two years, while the Soviet Union has been en- 
gaged in the most savage and atrocious battles to drive out the Nazi in- 
vaders, the economic and agricultural development of the Soviet Far East 
has proceeded uninterruptedly on a gigantic scale. Spasmodic reports in 
recent Soviet journals would seem to indicate that the industrialization as 
well as the agricultural growth of that area have been carried forward on 
such a vast scale as almost to triple the speed with which the First and 
Second Five Year Plans were carried out in the Ukraine and behind the Ural 
area. It is regrettable, however, that Mr. Mandel has compiled here only 
information already generally well known. The book consists largely of 
reprints of articles which the author has published in various journals in this 
country, especially in the monthly Soviet Russia Today, by no means an 
impartial journal. Moreover, about one-third of the book is devoted 
to lengthy quotations from articles which appeared in Pravda and Izvestiya, 
especially panegyrics of the Stalin regime. One wonders why a study 
ostensibly designed to present factual data bearing on the Sovietization 
of the Far East should be replete with phrases such as the following: 
“Unable, by their own admission, to come out as open opponents of the 
Soviet system because the people had been won to the support of that sys- 
tem, the bourgeois nationalists could not prevent, but only retard, the de- 
velopment of Central Asia” (p. 118). Similarly, in the chapter entitled 
History, the author traces briefly the historical development of the Soviet 
Far East strictly according to the Party Line. Mikhail Frunze is presented 
as the founder of the Red Army, but Leon Trotsky is not mentioned at all, 
nor are the other Founding Fathers of the Soviet Union mentioned. It is 
also to be regretted that the author fails to refer to standard works on the 
subject such as The Economic Geography of Asta by Daniel R. Bergsmark. 
The reviewer is at a loss to understand why The Institute of Pacific Rela- 
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tions has undertaken to sponsor an ‘“‘inquiry’’ which abounds with state- 
ments such as: ‘‘ This was the case in Uzbekistan where, as recently as 1934, 
one-third of the members of the Communist Party—who usually are the 
most socially-conscious and, generally, best educated members of the com- 
munity—were illiterate” (p. 125). 


CHARLES PRINCE 
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